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1. CREEPING REVOLUTION

Totalitarianism replaces the checks and balances of democracy in one of two 
ways:  suddenly  by  revolution  or  gradually  by  stealth.   Using  false  information, 
character assassination, irrational emotional criticism and unrestrained organs of the 
state,  New Zealand’s  smacking-phobes  appear  set  to  overthrow centuries  of  safe, 
sensible and successful parental nurture by eroding the checks and balances of our 
social conventions, democratic processes, and justice system.  The goal is not just to 
stop parents smacking – it is to stop all forms of rebuke and shape a society where the 
state has seized the nurture of children from parents.

It  is  not  that  everyone  involved  deliberately  employs  misinformation  and 
shame, or understands the ultimate loss of the traditional family to which this leads. 
Many opponents of smacking appear to be genuinely motivated by a desire to promote 
good for children.  They may repeat and use fallacies and fear in place of reason and 
democratic process believing what they say is true and what they do is “appropriate”. 
But no level of motivation can turn nonsense into sense.  Fallacies repeated in good 
faith  are  nonetheless  fallacies,  and  fear  engendered  with  good  intentions  is 
nonetheless fear.  

I began to realise how this was working when I was suddenly thrust into the 
national news spotlight in August 2005. The school I lead, Carey College, dared to 
support  the  right  of  responsible  parents  to  smack  their  children  as  part  of  good 
parental discipline.  We have a partnership with parents in which we openly exchange 
information on the nurture and education of children.  As part of that we had shared 
with parents guidelines as to what constituted legal and appropriate smacking.  What 
could be wrong with helping parents understand how to obey the law and care for 
their children?  For a small, powerful, and vocal minority, there was lots wrong!  

For almost two days I was caught up in a bizarre and exhausting media frenzy, 
with recorded and live television and radio interviews, and a host of enquiries from 
newspaper reporters.  Castigated by public figures and, for the most part, the media 
itself, I discovered what I had not previously understood: smacking-phobes are not 
only vehement and vocal, but effective.  Their weapons are fear and fallacy.  Battered 
by “experts” and false research, New Zealanders are afraid to speak up for what they 
know is true about smacking because if they do, they will get publicly shamed with 
little regard for truth or reason.  

With a  live interview on  Radio Australia and  a  telephone discussion with 
Harper’s  Magazine in New York, media interest stopped as suddenly as it started. 
The “news” moved on to other things, but not so public interest in the issue.  Over the 
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next few weeks I was inundated with messages of support and agreement from New 
Zealanders in all walks of life.  There was the occasional (and sometimes abusive) 
criticism too, but it became clear that the smacking-phobes are right on one point: 
their admission that a huge majority of New Zealanders support the right of parents to 
smack their children when a smack is needed.

That  experience  raised  some  important  questions.   With  such  an  over-
whelming majority in favour of sensible smacking, why is the viewpoint of smacking-
phobes so dominant?  How is it possible for them to bring Parliament to the brink of 
passing law changes that will turn sensible parents into law-breakers?  What basis do 
they have for their “expert” opinions and “research”?  Is there some other agenda 
here?

A little probing and reading began to supply answers to those questions:

Basic Values are Under Attack

1. It is not just smacking that is being opposed.  Stopping smacking is the first 
step in banning all forms of discipline and rebuke.  Behind the double-speak of 
“inappropriate” and “positive discipline” is a fundamental denial that children 
are immature and need correction as well as direction, or that there is even 
something  as  basic  as  right  and  wrong  (there  is  only  “appropriate”  and 
“inappropriate”).

2. There is no credible research that demonstrates smacking is bad for children. 
There  is  lots  of  research  that  purports  to  prove  smacking  is  bad  (or 
inappropriate)  for  children,  but  it  is  all  contested  by  other  reputable 
researchers.  None of this “research” consistently meets the standards expected 
of scientific research, and none of its conclusions unambiguously fits the data.1 

In contrast there is the evidence of centuries of successful parenting in which 
smacking has played an effective role.  For hundreds of years, parents in a 
plethora of cultures have used sensible smacking as part of child nurture that 
has led to stable, moral, social order.  The overwhelming evidence is that good 
parents smack and good adults were smacked: good parenting, good results, 
and  smacking  have  been  linked  for  as  long  as  people  have  been  having 
children.  But smacking-phobes continue to ignore the evidence, and instead 
cite “research” that doesn’t exist, has been discredited, is simply shonky, or is 
at best “advocacy research” in which facts and figures are massaged to support 
a predetermined conclusion.

3. By  constant  repetition  of  three  key  items  of  propaganda  smacking-phobes 
have seized control of the public mind and conscience in a way that would do 
credit to any totalitarian state or religious sect.  Over and over again smacking-
phobes, the news media and Government agencies repeat three lies: research 
proves smacking is  harmful  (it  doesn’t),  smacking  leads  to  child  abuse  (it 
doesn’t), and smacking produces violent adults (it doesn’t).  

4. Emotive  and  distorted  language  is  consistently  used  to  inculcate  an 
exaggerated picture of the issue.  Smacking-phobes use “hitting” instead of 

1 See the discussion below of reviews of the research and the unequivocal rejection of findings of 
causal relationships  in the research.  Not only do the reviews find that there are no valid links between 
smacking and subsequent aberrant behaviours, there is evidence in the reviewed research that young 
children who are not smacked are not as well socially adjusted as those who are smacked.  See also the 
discussion of advocacy research in Chapter 6.
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“smacking”, and “weapon” instead of “stick”.  The term “violence” is applied 
freely to everything from a restrained smack to murder.  Smacking is called 
“negative” and bribes “positive”.  Yet in reality, the constructive or destructive 
impact of correction is invariably determined by the context and consistency 
of the correction, and the moral construction within which it is given.  Impact 
is not merely a result of whether it is a smack, a rebuke, a constraint, a reward 
or an affirmation.

5. Constant distortion of the legal situation and court judgements is used to make 
it appear the situation is worse than it is.  Smacking is called “assault” when it 
isn’t,  courts are said to have let people guilty of assault  escape when they 
haven’t,  and  it  is  falsely  repeated  that  animals  and  adults  have  greater 
protection than children, when they don’t.

6. So  aggressive  are  the  attacks  smacking-phobes  make  on  anyone  who 
challenges them in public or is seen to support smacking, the vast majority of 
New Zealanders are afraid to speak up on this issue even though they support 
the right of parents to smack children when they deem it appropriate.  The 
character  of  anyone  who  speaks  up  in  support  of  parents’  right  and 
responsibility to smack is invariably impugned, an unsavoury abuse most New 
Zealanders understandably prefer to avoid.

7. Bible-believing  Christians  are  being  singled  out  for  special  attention. 
Replicating  totalitarian  states  of  too  recent  history,  the  New  Zealand 
Government  is  now promoting “acceptable” Christian beliefs  and practices 
and denouncing conventional faith and practice it deems “unacceptable”.

8. All of this is riding on the back of a social policy that claims children belong 
to the state and that the state has greater expertise than parents in determining 
the faith and values in which children are to be nurtured.  In fact, the architects 
of the new social order rapidly taking control of children in New Zealand see 
parents as agents of state nurture, mere nannies caring for children on behalf 
of  experts.   They separate  children  from parents  by  asserting  children  are 
autonomous, then claim the state is a more appropriate advocate of children’s 
good and rights than parents.  Where once the state was only to be entrusted 
with power so long as it supported a society based on families, now families 
are to be entrusted with children only so long as they support a society based 
on the supremacy of the state.

Pressure to Make Smacking Illegal

This would make an interesting study in the abuse of power and influence in 
its  own  right.   However,  its  greater  importance  lies  in  this:   the  New  Zealand 
Parliament is on the brink of repealing section 59 of the Crimes Act that specifically 
allows parents the right to use reasonable force in the correction of their children. 
Pressure for the law change has been reinforced by an unremitting campaign repeating 
the three lies of smacking-phobes, and the creation of an atmosphere in which people 
are afraid to speak up for sensible, safe parenting.

This booklet is not the place to argue the case for smacking in love or for a 
Christian faith that puts love and smacking together, much less to try to convince 
everyone to engage in the same practices.  The forced conforming of everyone to the 
same  beliefs  and  same child-rearing  practices  has  no  place  in  a  democratic  New 
Zealand.  Retaining section 59 does nothing more than make it possible for parents to 
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choose to smack or not smack their children.  But the attempt to repeal section 59 is 
an  attempt  to  force  everyone  to  think  and  do  things  the  same  way.   It  is 
totalitarianism, it is undemocratic and it is unsafe.

There will be some who cannot understand how we can talk of love, nurture 
and smacking in the same breath.  Their understanding of family nurture may have 
been shaped by experiences of excess or abuse, or by a different parenting culture 
altogether, or simply by a preference for different values.  There will be those who 
cannot  understand how Christians can speak of  the love of Christ  and chastening 
children  at  the  same  time.   Without  reservation  we  understand  that  others  think 
differently and that some have been hurt in ways they and we do not want to replicate. 
Retaining section 59 does not force them to smack, nor does it excuse those who harm 
children.  But there is a multitude of New Zealanders for whom smacking  is a safe 
expression of love for their children.  There are Christians for whom the love of Christ 
does go hand-in-hand with loving chastisement of their children.  That some cannot 
understand this does not mean it is not true.  

At stake is not just the question of smacking: will  we, the people of New 
Zealand,  allow  our  representatives  in  Parliament  to  turn  good  parents  into  law-
breakers by changing the law?  Of equal, if not greater, importance are the issues of 
allowing  such  a  powerful  minority  to  impose  their  concepts  of  morality  on  the 
majority; of the right of children to be nurtured by their own parents from immaturity 
to maturity; of the morality of simple “right” and “wrong” to be upheld and taught to 
children; of the right  of people to live good lives and provide their  children with 
loving nurture without being afraid the state will abuse them or social engineers will 
malign them. Will we surrender the nurture of children to the state or keep it in the 
family?  

There is a certain pathetic irony in the endeavours of this social engineering 
minority that aims to use the full force of law to force parents to stop using force to 
help their children grow up knowing right from wrong.  These propagandists demand 
that  we  all  adopt  only  “positive”  correction  of  children,  only  rewarding  the 
“appropriate”  things  they do,  but  they aggressively  apply “negative” discipline  to 
those who differ from them!  Do they work from principle, or are their “principles” 
convenient covers for their true motives, disposable means to an end?

My aims in this booklet are twofold: to provide a factual basis for reasoned 
evaluation  of  the  issue  without  hiding  it  in  emotional  abuse;  and  to  encourage 
ordinary New Zealanders to speak up.  As I was writing this introduction, the voicing 
of public opinion has stopped the Auckland City Council from cutting down 20 trees. 
The issue of nurturing our children is of much greater importance – it  is time for 
people to speak up.

The Prime Minister has said of this issue, “Get engaged, get involved.  It’s our 
country, your country, you have a say, make your voice heard, force your agenda on 
us.  That’s what a democracy is.”2  It is time to take her at her word.

Passion Without Abuse

Three things need to be made clear at this point:
Firstly, this debate must inevitably be with passion.  In criticising those who 

distort the debate by overloading it with emotional terms and emotive associations, I 
am  not  suggesting  that  we  can  debate  the  training  and  nurture  of  children 

2 Proceedings of Children Call Symposium Children's Commissioner Wellington 2004 p43
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dispassionately.  Children are perhaps the most precious gift our society is entrusted 
with.   It  is  real  children who are  growing into wonderful  adults  with the help of 
parents who love and smack them.  It is real children who are getting hurt and abused 
by adults who know their abuse is wrong.  It is real children whose lives are being 
shaped for good or evil by the nurture, or lack of it,  we provide them.  It is real 
children who depend on parents to correct them when they are wrong.  If you can talk 
about such things without passion you don’t belong in this debate.  But for all that, 
impugning people’s actions and attitudes with distorted emotive innuendo also has no 
place in this debate.

Secondly, and unequivocally, the abuse of children, in any form, is abhorrent. 
There can never be, even for a moment, the excusing or accepting of child abuse. 
Abuse of children needs to be identified and stopped – it is already illegal and must 
stay so.  No law change can make it more illegal.  But to equate all use of force or 
infliction  of  pain  and  hurt  with  abuse  is  stupid.   The  dentist’s  drill,  the  forcible 
removal of children from violent families where they are being abused, the restraining 
of  children  from actions  that  endanger  them,  involve  force  and  pain  but  are  not 
abusive. These things hurt children physically and emotionally, but we accept those 
hurts because they are for children’s good: it is better they are hurt in this way than 
that they are later hurt in a far greater way.  Neither is measured smacking for the 
correction of children, as provided for in our law, abusive.  In fact, I would argue that 
to withhold correction from children who do wrong is to perpetrate an abuse that will 
have far-reaching consequences for the morality and stability of our society.  And I 
would argue that the evident increase in lawlessness among young and old that has 
paralleled a reduction in correcting children is indicative of that.

Thirdly, angry lashing out at  children and uncontrolled repetitive hitting of 
children is not smacking.  This is not the place for a handbook on smacking, but the 
fact is we do not need to define sensible safe smacking:  despite the guilt engendered 
about smacking, there remains in our culture a common-sense awareness of what is 
smacking and what is abuse.  Smacking that meets the test of section 59 must be 
reasonable:  it  must  be  measured,  controlled,  corrective  and  appropriate.   The 
caricaturing of smacking as frenzied dispensing of an adult’s selfish anger on innocent 
children is a distortion of good parenting and abuse of those good parents who smack. 
Such violence is clearly illegal under existing law.  
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2. THE COMMISSIONER ATTACKS

The letter was dated 24 August 2005 and signed “Dr Cindy Kiro, Children’s 
Commissioner.”  It’s message was clear:   I don’t know what you’ve done; please 
send me a copy of what your school gave to parents so that I can know what I have 
been  publicly  criticising  you  for.   Dr  Kiro  had,  in  the  media,  promised  me  a 
reprimand, and here it  was.  Despite her sustained public criticism of me and my 
school, she didn’t know what she was reprimanding me for.

She told Radio New Zealand the school was “irresponsible” and “I don’t think 
the school should be doing that.”  The same criticism was reported in newspapers 
throughout  New Zealand.   On  national  television  she  described  me as  “seriously 
misguided”.  All that despite not knowing what I had done.  All that despite the law 
under which she works requiring her not to “make any comment that is adverse to a 
person if the Commissioner has not given the person an opportunity to be heard.”3 

When I asked her about the illegality of her comments she would not reply.  It was 
just one of  many things she won’t include in the “discussion” she initiated.

The Commissioner also failed to comply with the law in releasing information. 
She said she supported debate on the issue of smacking, but when I responded with 
willingness to discuss it with her she refused.  She wrote two letters in which she 
made assertions about children’s moral development and renewed criticism of me, but 
has refused to engage in discussion, respond to my questions or explain her moralistic 
judgements.   So  I  asked  her  to  supply  relevant  information  under  the  Official 
Information Act (which requires her to release information within 20 working days of 
receiving the request4).   When the information didn’t  arrive on time I phoned her 
office  repeatedly,  leaving messages  but  getting no response.   It  was  only when I 
complained to the Ombudsman that I got the information requested.

Her letter and the documents she was forced to release reveal not only the 
shallow rationale behind her intense smacking-phobia, but an extraordinarily informal 
system of policy development  and implementation in the Office of the Children’s 
Commissioner.  In fact,  it  seems there is no system at all.   This key advocate for 
national policy and safety appears to make it up as she goes, with no structures in her 
office for policy development or review.  Asked to supply documents recording the 
development  of  policy  on  smacking  she  had  nothing  to  give  me.  There  is  no 
development  of  policy,  no  review  of  policy,  and  apparently  no  constraint  on  or 
supervision  of  her  spending  of  public  monies.   There  is  a  growing  list  of  anti-

3 Children’s Commissioner Act 2003  s25
4 Official Information Act 1982 s15
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smacking publications in the name of the Children’s Commissioner, but she has either 
not  got  any  documents  relating  to  this  or  is  refusing  to  release  them despite  the 
Ombudsman’s reminder to release all relevant documents.5  The fact is, she came into 
office publicly opposed to smacking and has used her position of public trust and 
influence to promote an agenda that will outlaw smacking and outlaw all rebuking of 
children.  

One of the most important revelations in the documents she has released is 
confirmation that the aim of smacking-phobes is not just to end smacking, it is to end 
all  forms  of  reprimand  and  punishment.   In  a  speech  that  appears  to  have  been 
delivered  on  18  June  2004  (most  of  the  papers  released  to  me  are  undated),  the 
Commissioner refers to research advocating a preference for “warm conversation … 
as opposed to being rebuked” as justification for a ban on smacking.  Her literature 
constantly refers to “positive correction” which must always be a comment or action 
of approval for “appropriate” behaviour as opposed to “negative correction” which 
involves any form of comment or action disapproving of “inappropriate” behaviour. 
In Choose to Hug, Not to Smack the Commissioner claims that "punishment is about 
payback," and "punishment is not important when it comes to raising children."6  Her 
agenda is clear: parents must be stopped from saying or doing anything that indicts 
wrong behaviour or involves punishment, and should only be permitted to recognise 
good behaviour.

What the Commissioner Said

Turning now to the detail of her letters, among the key points the Children’s 
Commissioner made were these:
• “The use of implements such as a flexible rod to discipline children are (sic), in 

my view, very inappropriate.”  Apart from asking me what I had done, this was 
the substance of her first letter, and aptly expresses the position from which she 
seeks to make smacking illegal: her opposition to smacking is a matter of personal 
opinion.

• Dr Kiro said she had previously found the material she assumed we had circulated 
was “based on personal opinion without objective evidence”, yet she had just said 
her own viewpoint was based on personal opinion.  Apparently it is “appropriate” 
for her to advocate a change in public policy based on her personal opinion while 
denying others the same right.

• Nevertheless  this  does  open  up  the  claim of  smacking-phobes  that  they  have 
objective evidence, evidence they are never able to produce.  She has not supplied 
me with any such evidence despite repeated requests.

• She went on to say that parents would believe that the information we circulated 
would have “been subject to some valid form of critical appraisal.”  She would not 

5 The Office of the Ombudsman has advised that in its opinion the Commissioner is not deliberately 
withholding information I have sought – it is just that my request for documentation relating to the 
development,  evaluation, and review of  policy,  and funding of publications is  said to be not  clear 
enough for the Commissioner to locate any relevant documents.  If anyone in the Office is involved in 
development, evaluation, review or funding it should be clear enough!  It is inconceivable that if policy 
is developed and reviewed, and if spending is planned and monitored, there is no relevant paper trail, 
and nobody in the Commissioner’s office who understands that paper trail sufficiently as to make it 
available.  The failure of the Commissioner to supply relevant documents is prima facie evidence that 
they do not exist and that the processes they would have recorded have not happened.
6 Choose to Hug, Not to Smack Children's Commissioner Wellington Undated p3
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answer when we asked her why she assumed it hadn’t been critically appraised. 
In  fact,  a  panel  of  staff  and  parents  had reviewed  the  pamphlet  and  gave 
unreserved support for it before we sent it out to all school families.  In contrast, 
the Commissioner has revealed she has no system of critical appraisal operating in 
her office: her comments were not reviewed before she made them.  By her own 
standards her opinion should be rejected.

• She took a most unusual step for a Civil Servant in a secular state:  she claimed 
the view she was criticising was “supported by a particular Christian scripture that 
is shared by a minority within the Christian community.”  It is audacious indeed 
for a person in the Commissioner’s position to engage in critical interpretation of 
religious literature7, and unequivocally odd to imply that a minority viewpoint is 
suspect.  In fact, she cited a report by a minority Christian group to support her 
own position, making it appear that minorities she supports are “appropriate” but 
minorities she opposes are “inappropriate”.

• She advised she had formed her opinion “based on research evidence together 
with the practical professional experience of parents and educational specialists. 
… (which) shows very clearly that use of physical punishment is an ineffective 
method of  helping children to  develop internal  moral  values.”   This is  highly 
disputable, and it was puzzling that the Commissioner proved unwilling to discuss 
the validity of this research with a professional educational specialist and parent of 
considerable experience.  The reality is that the research is unreliable, and cannot 
be defended under even basic scrutiny.   Asked how the experience of parents 
influenced  her,  given  that  a  very  significant  majority  of  experienced  parents 
support smacking, she would not answer.

• However, Dr Kiro went on to concede there are experts who do advocate the use 
of physical punishment.  Their advice was that physical punishment should have 
“very clear limits …is not severe, and that the punisher is under control.”  We 
agree.  These were key points in the information we sent to parents, but which Dr 
Kiro described as inappropriate.  She abused us in public for openly distributing 
the same advice she gives in private.  When asked if smacking with a hand is more 
appropriate than smacking with an implement she would not respond.  Nor would 
she say if there was in her view a difference between hitting and smacking.

• She then disclosed that “the primary standard that I have used in forming my view 
about the appropriateness of both the action of the school, and of the information 
provided [which she had not seen] was the United Nations Convention on the 
Rights of the Child.”  While this statement seems to have great force, there is 
nothing in the Convention outlawing smacking.  When asked if it was her view 
that the Convention stated “parents have no right to smack nor children the right 
to be smacked” the Commissioner has declined to respond.  Commenting on the 
Convention, some United Nations bureaucrats maintain that the Convention bans 
smacking, and government agencies in New Zealand chant their tune, but it is not 
true.  The only time that idea has been tested in a court  of law, the Canadian 
Supreme Court upheld Canada’s “reasonable force” law rejecting the argument 
that the Convention requires states to end smacking.  

In summary, the Commissioner would not answer direct questions about her 
opposition to smacking.  Instead she alluded to unreliable research without producing 
it,  falsely  cited  the  United Nations  Convention that  does  not  (despite  her  claims) 

7 Subsequently she has gone further in publishing a booklet that  defines the Christian faith that is 
acceptable to the state and what isn’t – see discussion in Chapter 6 on Children are Unbeatable.

BY FEAR AND FALLACY12



require  states  to  end  smacking,  denigrated  minorities,  claimed authority  to  define 
valid Christian doctrine, made illegal and fallacious criticism of me and my school, 
and used all that to validate a personal opinion about the use of force she wants to 
force on the rest of us.

The  Commissioner,  along  with  other  smacking-phobes,  regularly  makes 
reference  to  the  United  Nations  Convention.   But  they  rarely  discuss  an  equally 
significant convention, the  European Convention on Human Rights.8  The reason is 
simple:  the European Convention has been tested many times in European Courts 
which have found “The corporal punishment of children is an act that is recognised as 
lawful  under  the  Convention.”9  While  New  Zealand  is  not  a  signatory  to  the 
European Convention,10  it is nonetheless a significant piece of modern Human Rights 
law,  and one  (unlike the UN Convention)  that  has  been extensively tested in  the 
courts.  Kerrigan QC comments that a ban on smacking would be “disproportionate 
and  arbitrary  and  infringe  the  right  to  family  life,  which  is  protected”  by  the 
Convention.11  In reference to smacking, the European Commission referred to Article 
8 of the Convention which protects rights to family life with the finding “parental 
rights and choices in the upbringing and education of their children are paramount as 
against the state … the upbringing of children is a central aspect of family life.”12 

Smacking then does not infringe basic human rights.

Manipulating Children’s Opinion

It is not just in her interaction with me that the Commissioner has attacked 
good  parents  over  smacking.   Her  office  runs  seminars,  sponsors  anti-smacking 
publications and releases a constant stream of propaganda that has the single focus of 
imposing her opinion on the nation.

The Children’s Commission ran a symposium of children in 2004, in which a 
child came up with this statement in a reporting back session: “Anything that hurts a 
child physically or emotionally is child abuse.”13  One has a great deal of sympathy 
for the youngster manipulated into making such a statement, and for the group of 
youngsters who uncritically endorsed it.  It could even be argued that by having her 
ignorance and immaturity exposed in such a public way, the child was abused by the 
symposium.  But the statement, “anything that hurts a child is abuse” is absurd:  birth 
hurts, teething hurts, learning about your own limits and the failings of parents hurts, 
but none of this is abuse.  The statement is the product of immature minds who have 
been subjected to a series of carefully managed activities to come up with inanities 
their manipulators want.

There  is  not  space  here  to  examine  in  detail  the  charade  the  Children’s 
Commissioner went through to produce a politically correct series of statements from 
these  children.   It  is  worth  noting  that  although  the  Commissioner  is  advocating 

8 In Smith etc (ed)  The Discipline and Guidance of Children Children's  Commissioner Wellington 
2005, six cases are discussed and partially reported (p96f), but so as to leave the impression that the 
Convention is seen by the court as antagonistic to smacking, completely obscuring the fact that the 
Court has explicitly endorsed smacking as not infringing the Convention. 
9 Kerrigan & Diamond In the Matter of Re:Section 43(3)(b) of the Criminal Justice (Scotland) Bill Joint 
Opinion of Counsel London 2002
10 Unlike the United Nations Convention which we have signed up to
11 ibid
12 Appl. No. 8811/79
13 Proceedings p32
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children be  given  a  voice  and  claiming  the  symposium  was  giving  children an 
opportunity to be heard, all the young people present were 16 or older.14  There were 
no children in  the age group for  which smacking has direct  relevance.   Even the 
Commissioner seems to be aware that some level of maturity is needed for opinions to 
have  social  and  moral  significance.   But  she  called  the  event  “Children  Call 
Symposium” and makes out these are the ideas of children generally.

What is perhaps more remarkable is the ineffectiveness of the adults present. 
There were 150 adults taking part along with the 150 “children”, yet even then they 
couldn’t get these kids to join them in their anti-smacking agenda.  These youngsters 
had more important issues:  they wanted to be respected, they wanted to be given 
unlimited free supplies of contraceptives, and they wanted courses for parents.  At the 
end of a list of more than 100 “wants” they finally make oblique mention of smacking 
with a desire for a “review of no hitting and abuse laws”15 (whatever they are).  This 
hardly  carries  the  weight  the  Prime  Minister  was  looking  for  when  she  told  the 
symposium, “I  would like the support  of young people” to change the law about 
smacking.16  

The sustained pressure on these youngsters to make smacking an issue was 
unremitting.  It began with the briefing paper sent out to participants before they got 
to Wellington: among the “Key areas of Children’s Rights” they would consider, they 
were told, was “Violence against children – child deaths, abuse and smacking.”  Note 
the typical exaggeration of smacking-phobes – killing children and smacking them are 
placed in the same category.  The Prime Minister solicited support with a misleading 
comment about adults having more protection from assault than children.17  There was 
also the Children’s Commissioner from Tasmania who told the symposium, “One of 
the most important things that we do is educating the parents and adults not to hit 
children … a smack lasts a minute, the injuries last forever.”18  Note again how the 
youngsters at the symposium were being fed the exaggerated link between smacking 
(which by definition does not injure) and child abuse.  Then there was the previous 
Children’s Commissioner, Ian Hassall, who drew their attention to the fact that he had 
made “repeal of section 59 of the Crimes Act as the main theme”19 more than ten 
years earlier.  He pleaded with the symposium to support repeal, but the kids appear to 
have thought otherwise.

Despite the Commissioner’s posturing, this symposium, called to promote the 
Commissioner’s  agenda  against  parents  who  smack,  failed  to  give  her  credible 
support.  That hasn’t stopped her saying it did, and using that as leverage to move 
public opinion her way.

14 The Children, Young Persons and their Families Act 1989 s2 defines children as being under the age 
of 14.  Those 14 and older but under the age of 18 are regarded as “young people”.  The Children’s  
Commissioner Act 2003 defines children for the purposes of the Commission as under the age of 18. 
The issue is not however whether those who spoke at the symposium can be regarded as “children” in a 
particular act, but whether or not they are representative of children generally, and of young children in 
particular .  Clearly they are not.
15 Proceedings p158
16 Proceedings p42
17 ibid (see below for more discussion on this)
18 Proceedings p98
19 Proceedings p110
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3. TELLING IT THE WAY IT ISN’T

She broke the protocols surrounding her  role  in  our  most  respected Public 
Office.   She  made  headlines  by  saying  children  were  being  abused  because  of 
smacking.   She  couldn’t  produce  the  evidence  she  quoted.   She  falsely  claimed 
animals  were better  protected than children.   She was,  at  the time,  our  Governor 
General.

Her  Excellency  Dame  Silvia  Cartwright,  our  recently  retired  Governor 
General, made headlines when in 2002 she said Sweden had a better record on child 
abuse because it had banned corporal punishment.20  We have a very well established 
convention in New Zealand that the Governor General does not involve herself in 
political debate.  She said so herself in her speech,21 but she went ahead anyway with 
criticism of the Crimes Act.

What Dame Silvia actually said about Sweden was, “I will finish [my speech] 
by reflecting on a report I read recently.  Sweden, which has a population about three 
times our own, banned corporal punishment in homes in 1979.  Between 1979 and 
1999,  Sweden had  four  child  abuse  deaths.   We had  about  180 during  the  same 
period.”

This is what made the headlines, most of the rest of her speech being largely 
ignored by the press.  This too was what interested me, so I wrote to her asking what 
report she was referring to.  Her secretary replied that neither Dame Silvia nor her 
staff could recall, and no record of the source was made when the speech was written. 
She  thought  though,  it  was  likely  to  have  been  in  The  Listener.   I  spoke  to  the 
librarian at  The Listener who kindly searched their files but couldn’t find any such 
reference, so she sent me a year’s back-copies which I searched page by page.  I could 
find  no  article  that  could  have  been  the  source  of  Dame  Silvia’s  inflammatory 
statement.

Those familiar with the “Swedish myth” will presume that Dame Silvia has 
been duped by one or other of its many variants, although her “facts” don’t fit any of 
the data normally used in the “Swedish myth”.  She may well have read what she 
reported somewhere, but by stating it this way she has not only given traction to a 
false statement about what happened in Sweden when smacking was banned, she has 
done so in a manner that has seriously misled public opinion.

20 Speech to the AGM of  Save the Children Wellington 16 June 2002 available at  http://www.gov-
gen.govt.nz/gg/speeches.asp?type=current&ID=21 
21 "It is  not  my role,  nor indeed my place,  to become involved in the political  debate surrounding 
section 59."
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 As an ex High Court Judge, we might expect Dame Silvia to have a high 
regard for the integrity of information she puts into the public arena, especially when 
it is used in a highly contentious political debate.  But in her speech she also made this 
outlandish comparison between children and animals:  “It  is  a  crime to  assault  an 
animal22. … However, in this country, parents are permitted to use reasonable force to 
punish their children under section 59 of the Crimes Act.”  In a more assertive form 
this has become a mantra of smacking-phobes who constantly chant, “Animals have 
more protection than children” because, it is argued, you can use “reasonable force” 
against a child but not against an animal.  

But it is patently not true that animals have greater protection than children. 
Those who assert that it is true, including the Governor General, are wrong. Exactly 
the same limit  of using only “reasonable force” is applied to protecting animals23. 
Animals can be hit providing the pain inflicted is not “unreasonable” pain.  Mind, it is 
reasonable to corral, cage and kill animals.  They can even be hunted!  Thankfully, 
our society does not consider such use of force on children as reasonable.  Further, 
anyone having the care of an animal may apply reasonable force, whereas only a 
parent (or person acting in the place of a parent) may apply reasonable force to a child 
and even then only for the purpose of correction.  Then there is s195 of the Crimes 
Act which gives special protection to children not available to others.  Rather than 
children having less protection than animals as the Governor General claimed, they 
actually have more, much more, protection.

The Governor General is not the only prominent New Zealander to publish 
misleading  comments  about  smacking.   Take  this  subheading  in  the  Listener: 
“Repealing  Section  59  will  provide  children  with  the  same  legal  protection  from 
assault  as adults and dogs, the Paediatric Society Says.”24  Such false information 
discredits the Paediatric Society and raises questions as to the integrity of other data it 
brings into the debate.  Dr Dawn Elder, spokeswoman for the society, is quoted as 
saying, “All the Section 59 bill is doing is putting children on an equal footing with 
adults and dogs.”  It is a cunning propaganda line, emotively compelling, and utterly 
fallacious.  

The Prime Minister,  Helen Clark,  also contributes fallacy to the debate  by 
saying, “The law in New Zealand provides a defence against assault on a child on the 
basis of the force being reasonable.  I can tell you there is no such defence in the law 
for assault against an adult and I think that is wrong and I think the law should be 
changed.”25  This statement is not only manifestly untrue, the comparison of parents 
smacking children with adults being assaulted is absurd.

It is not true that the law provides a defence against assault on a child.  No one 
who has assaulted a child has been acquitted on the basis of Section 59.  Where a 

22 As an ex High Court  Judge Dame Silvia  must have know that  one cannot “assault”  an animal, 
because the law she administered for years defines assault exclusively in relationship to people.  It is 
indeed sad to see someone of her stature presenting a distorted representation of the law for political 
purposes.
23 The  Animal  Welfare  Act  1999 makes  repeated  reference  to  the  test  of  reasonableness  and 
unreasonableness   cf  s2  which  defines  “ill-treatment”  as  causing  “suffering  or  pain”  that  is 
“unreasonable”; s9 which requires “reasonable steps” to be taken in the care of animals, and s14 which 
defines offences for acts done “without reasonable excuse”. 
24 The Listener Vol 205 No 3463 Auckland September 23-29, 2006 p16 
25 Proceedings  p42  In  Child Rights the  Children’s  Commissioner  claims this  statement  was   “in 
response”  to  the  children,  but  not  one  of  the  four  children  (or  rather  young  people)  who  made 
presentations to which the Prime Minister was “responding” said anything at all about smacking.  It 
was not a “response” but an attempt to reinterpret what the children were saying to fit an agenda they 
hadn’t bought into.

BY FEAR AND FALLACY16



parent is found to have used only reasonable force no assault has occurred.  A parent 
who is using force to correct a child is not assaulting them and the law quite properly 
says so.  A parent charged with assault may be acquitted on the basis of Section 59, 
but such an acquittal is based on the finding in law that there was no assault.  Section 
59 does not protect anyone who assaults a child.  The repeated distortion of the law by 
opponents of section 59 does them no credit.  

It is not true that adults who use reasonable force have no defence against a 
charge of assault.  Every police officer in the country is given a baton which can be 
used to hit other adults and inflict considerable pain.  Police officers can force other 
adults  into captivity  with handcuffs  and painfully  immobilise  them with “pepper” 
spray.  Properly, the law says that police officers who use those weapons on adults are 
not guilty of assault if the force they have used is reasonable.  And ordinary citizens 
are entitled to  use reasonable force to  protect  themselves and those in  their  care. 
Exactly  the  same  test  is  applied  for  adults  as  for  children:  is  the  use  of  force, 
considering the circumstances, reasonable?

It is absurd to suggest that an adult who hits another to defend himself is guilty 
of assault.  It is absurd to compare that to a drunken yob who breaks a beer bottle over 
a bystander, or an angry husband who strikes his wife.  It is equally absurd to liken 
parents, who have a moral and legal duty to train their children in right and wrong, to 
those violent assailants.  Neither the yob nor the wife-beater is responsible for the 
moral correction of their victims and neither of them is using reasonable force.  But a 
parent is responsible for the moral training of the child, and if the force they use in 
correction  is  reasonable,  there  is  no  comparison  with  the  despicable  assaults 
mentioned.

Internationally  recognised  researcher  Professor  David  Benatar26 explains: 
“There is all the difference in the world between legitimate authorities – the judiciary, 
parents, or teachers – using punitive powers responsibly to punish wrongdoing, and 
children or private citizens going around beating each other, locking each other up, 
and extracting financial tributes [fines].”27

The Prime Minister might not like smacking, and no one is obliging her to do 
so.  But the Prime Minister’s likes should not be foisted onto the rest of us, especially 
under the influence of fallacy.  She introduced her comments with the assertion that 
the  “[existing]  high  level  of  tolerance  of  physical  discipline  against  children  … 
provides a backdrop against which assault of children, in the worst cases occurs, and I 
don’t  like  it.”   How  exactly  is  smacking  a  backdrop  to  abuse?   It  is  simply  a 
meaningless statement that makes a convenient emotionally-charged link by which 
she manipulates opinion for political effect.  

David Benatar gives a balanced response: 
Contrary  to  the  views  of  those  who  oppose  all  physical  punishment,  it  is  not 
implausible  to  think  that  such  punishment,  if  inflicted  under  the  appropriate 
conditions,  might  do  some good.  If  corporal  punishment  does  indeed  have  some 
benefit, then this would be lost if the practice were abandoned. From the perspective 
of  public  policy,  prohibiting  corporal  punishment  would  constitute  a  serious 
interference with the liberty interests of those parents who judge the possibility of 
corporal punishment to benefit their children.28

26 Benatar  is  Associate  Professor  of  Philosophy  at  the  University  of  Cape  Town,  South  Africa, 
specialises in medical ethics and has been widely published.
27  David Benatar Corporal Punishment Philosophy Department Cape Town University
  http://www.corpun.com/benatar.htm 22/05/06  (Originally published in Social Theory and Practice)
28 ibid
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Benatar also points out that the harm smacking-phobes are endeavouring to 
eliminate can be caused by a whole range of impositions: 

We should note that it is not only corporal punishment that can impact negatively on 
the educational relationship. Children who are frequently detained, banished from the 
classroom, or even rebuked (especially when this is done scathingly and publicly) can 
suffer feelings of alienation from their teachers. One does not have to resort to sticks 
to force children into submission. The tongue can do just as well. My argument here 
is not to justify one evil by the existence of another. The point is that just as in these 
cases we attack the excesses not the practices themselves, so should we attack only 
the abusive use of corporal punishment.29

Wittingly or unwittingly, the news media contribute to painting a picture of 
this issue that isn’t true.  In part that arises from the effectiveness of smacking-phobes 
in sensationalising the issue from their perspective, but it also involves lots of poor 
journalism.  Consider the item on D Ngata in The New Zealand Herald 24 June 2006. 
Ngata “has committed himself to overcoming violence in his family and community” 
which leads to the explanation that is why Ngata “supports Green MP Sue Bradford’s 
bill to stop parents using undue force to discipline children.”  But that is not what the 
Bill aims to do – undue force, the sort of force Ngata discusses and wants to end, is 
already illegal.  It may be what Ngata said, but it deserves to be challenged.  At best 
such reporting is casual, but in any case it  contributes to a distortion of the issue, 
incorrectly reinforcing in readers’ minds that the repeal of s59 is about stopping undue 
force.

Some reporting appears simply mischievous.  The Dominion Post’s reporting 
of Family Integrity’s advice that smacking can be a “10-to-15-minute process”30 was 
widely understood and reported to mean the group was advocating 15 minutes of 
smacking.   But  what  they  were  really  advocating  –  and  what  could  have  been 
understood clearly by anyone reading their literature – was that time be taken to talk 
to  a  child  about  what  has  happened  in  exactly  the  same  way  anti-smacking 
campaigners  advocate  spending  time  with  children,  communicating  love  and 
expectations, and setting boundaries for them.

Another example is the front page item in the Taranaki Daily News of January 
4,  2006.   Under  the headline “Retailer  backs Bradford’s  anti-smacking moves” it 
reports that a retail chain has decided to encourage customers to sign a petition in 
support of the repeal of section 59 of the Crimes Act.  So far it is a factual report of a 
matter of undoubted public interest, but over half the story repeats the misinformation 
of  smacking-phobes  without  any  contrary  opinion  and  without  challenging  the 
information supplied in the press-release.  

The paper  reports  that  the  shop staff  have  been given “training … on the 
impact of section 59 on New Zealand society, and children in particular.”  There is no 
evaluation of the training, and there is no questioning of the concept of “training” in 
matters of opinion.  In fact, even an only slightly astute journalist would have asked, 
“What is a retail shopping chain doing in ‘training’ staff in a political issue that has no 
relationship to their employment?”  Such training is peculiar to say the least, and any 
journalist worthy of the title would surely want to report on the nature and place of 
that “training”.

The article reports that staff studied cases where “parents had been acquitted 
of serious child assault after using weapons” on children.  No one who has assaulted a 
child, and no one who has hit  a child with a weapon, has been acquitted in New 
29 ibid
30 The Dominion Post 19 July 2006
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Zealand courts  on  the  basis  of  Section  59.   These  are  myths,  regurgitated  in  the 
language carefully crafted by advocates of repeal.   But the press release is copied 
uncritically.

Finally the paper quotes, at length, two advocates of repeal.  Commentary on 
such an item of genuine news is fair enough, if it is fair.  But these two advocates link 
smacking to “New Zealand’s shameful record of child abuse and violence to women”, 
putting children “at risk” and becoming “violent parents”.  There is no challenging of 
these opinions, no questioning of the links made between smacking and the purported 
outcomes, and no space given to contrary views.  

The smacking-phobes have put out a press release that, understandably, only 
gives  expression  to  their  ideas  in  language  emotively  loaded  to  influence  public 
opinion.  The News reproduces their propaganda without challenge or balance.

One  of  the  most  biased  presentations  of  the  issue  was  engineered  by  a 
Television  One reporter  interviewing me  at  my school  on  24  August  2005.   She 
started by stealing a  large flax stem from the school  garden on the way into the 
school. She wanted me to hold the stem during the interview.  When I wouldn’t oblige 
she held it herself – on screen it looked like a large solid weapon.  I wouldn’t oblige 
her either when she demanded I demonstrate how to smack, on her of all things!  The 
editor filled that part of the news item with exaggerated library footage of children 
being spanked.  The interview and the whole news item can best  be described as 
aggressive.  Funny thing was, at the end of filming the crew announced they agreed 
with me!  

But  the  most  consistent  impact  is  made  by  the  media  simply  reporting 
statements made by smacking-phobes who just repeat catch-phrase fallacies.  Asked 
to comment on Family Integrity publicity, John Bowis, Director of Save the Children 
accused Family Integrity of “disseminating misinformation.” He claimed “there is no 
question  there  has  been  a  significant  reduction  in  punishment  and  abuse  (in 
Sweden).”31  Whether or not one agrees with the figures put up by various parties in 
the debate about Sweden, when bodies with the public profile of the  University of  
California,  The  American  Psychological  Association,  and  The  British  Journal  of  
Social Work 32 say there are very real questions about the claimed reduction of abuse 
in  Sweden,  there  is a  question,  and  for  Mr  Bowis  to  say  otherwise  really  is 
reprehensibly  “misleading”.

The effectiveness  of this  campaign can be seen in a  New Zealand Herald 
editorial that says what is needed “is a rewriting of the Crimes Act allowing a short, 
not too severe smacking for disciplinary reasons but leaving no way out for parents 
who seriously assault their children.”33  But that is exactly what s59 provides for and 
that is exactly how the courts have been working.  The fact that public perception is at 
odds  with  the  actual  situation  is  not  the  fault  of  s59.   It  has  undoubtedly  been 
influenced by the way in which the Herald and others have reported the news.  There 
would be no better time for a responsible newspaper to spell out the reality of s59 and 
the importance of the case law that has developed around it and which now forms a 
critical part of the law.

31 The Dominion Post 19 July 2006
32 see the following chapters for discussion of the Swedish Myth
33 The New Zealand Herald 22 July 2006
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4. MISLEADING PARENTS

In March 2006 the Children’s Commissioner and UNICEF jointly published a 
booklet of misinformation called  Children are Unbeatable – 7 Very Good Reasons  
Not to Hit Children.34  It was paid for by the tax payer, launched at Parliament, lauded 
by leading smacking-phobes, and distributed free (or rather at tax-payers’ expense) to 
thousands of young families.  It attacks good parents who use smacking as part of the 
nurture of their children.  It disparages Bible-believing Christians, telling them what 
they are allowed to believe and what not.  It deliberately refers to “hitting” instead of 
“smacking”,  and  uses  inaccurate  quotations  and  “expert”  opinions  to  create  an 
impression that smacking is something evil.  It is, in short, propaganda disguised as 
information.
• The first of the “Reasons” the author Rhonda Pritchard plies is that children who 

are smacked are left feeling hurt and confused.  Of course a smack will hurt, but 
children who are disciplined in a loving, nurturing home are nurtured and know 
they are loved.  Of course, any sort of discipline outside of a stable loving family 
context  is  going to  leave  children experiencing a  lack of  stable  love,  but  this 
booklet ignores the context of discipline whenever smacking is discussed. This 
section of  the  booklet  is  based on  Terry  Dobbs’  research  (which  I  will  show 
shortly  is  extraordinarily  faulty  as  reported)35 and anecdotal  quotations  from a 
small  number  of  children.   No reference  is  made to  the  tens  of  thousands of 
children  who  accept  smacking  or  the  experience  and  insight  of  thousands  of 
parents  who  smack  in  a  context  of  love  and  nurture.   Even  the  Children’s 
Commissioner concedes smacking can be loving and effective.  No data is given 
to support Pritchard’s assertions.  Instead weight is given to the likes of 7 year 
olds under duress to say what adults want to hear, and the opinions of a handful of 
phobic adults.  The real experience of the vast majority of New Zealanders who 
know that smacking in the context of a loving family strengthens loving families 
is ignored.

• Another  “Reason”  asserts  that  smacking  breaches  children’s  human  rights. 
Although Pritchard cites New Zealand’s  Human Rights Act she can’t show how 
smacking children breaches those rights because it doesn’t.  There just is nothing 
in the Act that would make smacking a breach of rights – if there were, smacking-
phobes wouldn’t be trying to repeal s59, because it would already be overthrown! 

34 Pritchard Children are Unbeatable Office of the Commissioner for Children & UNICEF Wellington 
2006 
35 see Chapter 6 below
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Instead, she then claims that the United Nations Convention on the Rights of the  
Child bans smacking – but it doesn’t.

This claim that the Convention obliges nations to make smacking illegal is one 
of  the  most  commonly  repeated  deceits  of  smacking-phobes.   The  Children’s 
Commissioner keeps saying so – she’s wrong.  Pritchard herself acknowledges this in 
discussing this “reason” when she says the Convention does not “mention physical 
punishment.”

• A section  entitled  “Hitting  Children  Does  Do  Them Harm” uses  a  couple  of 
reports  based  on  examining  other  reports.36  There  is  validity,  of  course,  in 
bringing together the findings of a range of different reports, if those reports have 
validity in the first place.  But the vast majority of reports available for such meta-
analysis are themselves subject to extensive academic criticism.  In effect,  the 
reports Pritchard uses here probably accurately indicate what a whole bunch of 
other reports say, without the reliability of those original reports being assured. 
Pritchard  claims,  for  example,  that  Gershoff’s  study  found  90%  of  children 
smacked subsequently  displayed increased  aggression,  delinquency,  aggression 
and criminal behaviour as adults, and such like, while experiencing failing mental 
health (as children and adults) and failing academic achievement.  Since most of 
us have been smacked, that’s supposed to describe most of us.  Yeah, right!

Pritchard’s reference to Gershoff’s study is unfortunate, not only because of 
the plainly absurd nature of the “findings”, but because Gershoff’s work has come in 
for  serious  criticism by her  peers.   Dr  Baumrind of  the  University  of  California, 
Berkeley, for example, cites not only her failure to meet basic research standards,37 

but also her failure to exclude extreme abuse from her samples.  Gershoff’s study was 
not  exclusively  of  children  smacked  but  included  significant  numbers  of  grossly 
abused  children  who were  understandably  disturbed.   According  to  the  American 
Psychological Association, other recognised researchers, including Robert Larzelere 
from the Nebraska Medical Centre and Philip Cowan of the University of California, 
Berkeley, agree with Baumrind.38 
• Two of the other reasons Pritchard gives simply advocate alternative approaches 

to child nurture.  There are many competing schools of child psychology, and one 
is predominantly represented here without any evidence that it is the right or even 
best theory.  Underlying what the booklet advocates however is a denial of right 
and wrong, a denial that punishment of any sort is appropriate, and that all that is 
needed  is  to  do  happy  stuff  to  kids  and  they  will  reward  you  with  “good 
behaviour”.   As I have said elsewhere, if that were true, all that smacking-phobes 
would need to do is help us feel good and we will begin nurturing our children as 
if we are smacking-phobes ourselves.  But they know it’s not true, which is why 

36 Smith  The Discipline and Guidance of Children: A Summary of the Research Otago University, 
Dunedin,  2004  and  Gershoff  “Corporal  Punishment  by  Parents  etc”  in Psychological  Bulletin 
(Unattributed) 2002
37 “Causal inferences referring to “effects” of physical discipline are not justified from the primary 
studies synthesized in Gershoff’s (2002) meta-analytic review because the great majority, even when 
longitudinal,  were  correlational  and failed to  meet  the  elementary  requisite  conditions  for  making 
causal inferences from correlational data.” Diana Baumrind  When are Causal Inferences Justified in  
the Debate about Physical Discipline “Effects”? University of California, Berkeley, 2003
38 Is Corporal Punishment an Effective Means of  Discipline? American Psychological  Association 
Public Affairs Office 26 June 2002
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they want to use the force of law to punish us with guilt and approbation to make 
us conform.

• Possibly  the  most  startling  “Reason”  Pritchard  gives  is  her  reinterpretation  of 
orthodox Christianity in “Reason 5”.  Here she selectively quotes a small range of 
Christians who advocate the overthrowing of traditional Christian belief in favour 
of a new theology gutted of biblical concepts of sin and righteousness, and of love 
itself.  There has been a gradual increase in government sponsored agencies and 
publications telling Christians what they should and should not believe: it is dealt 
with more fully in chapter 9 Beating Up on Christians.

One remaining reason Pritchard gives deserves closer analysis:  

Smacking Does Not Lead to Abuse

Rhonda Pritchard asserts that smacking leads to abuse.  In fact, the picture she 
paints under this heading is that most smacking leads to abuse.  Let’s be clear on this: 
if that is true, since it is also true that most adults were smacked, there must be a huge 
pool of maladjusted adults whose childhood punishment led to abuse.  But that is 
absurd, so how does she manage to present such a picture?  She presents a series of 
fallacies and false quotations that leave the impression that parents who smack will 
become abusers.

She firstly contends, “there is a strong body of evidence … which shows that 
parents most often smack their children when they are angry or frustrated”, again 
citing  Dobbs’  unconvincing  research.   What  Dobbs  actually  reports  is  that  some 
children she put pressure on to talk about smacking told her that parents were angry 
when they  smacked.   There  was  no  evidence  that  the  children’s  comments  were 
accurate and Dobbs makes no mention of frustration.  And in any case, what’s wrong 
with anger directed at a disobedient child?

According to Pritchard, the problem is that smacking leads to abuse.  In fact, 
abuse and smacking are totally different things and there is no evidence of smacking 
leading  to  abuse.   But  Pritchard  argues  otherwise.   She  says,  “In  one  American 
review,  for  example,  it  was  found  that  abuse  ‘almost  invariably’  occurred  in  the 
context  of  a  disciplinary  action,”  claiming  to  cite  an  outdated  report.39  But  the 
quotation actually appears to come from one of anti-punishment psychologist Joan 
Durrant’s  newsletters  that  dealt  with  punishment,  not  smacking.40  For  her  part 
Durrant quotes Kadushin and Martin’s discussion of abuse not smacking, but this is 
typical  of  Durrant  who  has  consistently  allowed  impact  to  overwhelm  accuracy. 
There is no basis here for Prichard’s claim of a link between smacking and abuse.

Next Pritchard refers to a 2001 Canadian study, Canadian Incidence Study of  
Reported Child Abuse and Neglect.41  She claims this study of 130,000 reports of child 
maltreatment showed “that 69% of child physical abuse ‘occurred as a result of child 
physical punishment … that led to physical harm or put a child at substantial risk of 
harm.’”  This would be significant, if it were true.

39 Kadushin & Martin Child Abuse: An International Event, Columbia UP New York 1981
40 Durrant,  Physical  Punishment  and  Physical  Abuse BC  Institute  Against  Family  Violence, 
http://www.bcifv.org/resources/newsletter/2002/winter/durrant.shtml as at 24/05/06
41 Trocme et al  Canadian Incidence Study of Reported Child Abuse and Neglect Minister of Public 
Works Ottawa 2001
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However, you can search through the report from top to bottom and you won’t 
find what she quotes:  the quotation she gives doesn’t come from the report as she 
claims.  No, it too comes from the notorious Joan Durrant’s writings.42

What might be regarded as a technical slip by Pritchard however, becomes 
outright misinformation when the quotation is examined.  What the report  actually 
says is that 31% of cases of abuse they studied involved physical abuse, and it was 
69% of the 31% that involved smacking.  In other words they were talking about only 
21% of the 130,000, not 69%.

The misinformation gets worse:  buried in the report is the advice that these 
figures are actually based on close study of only 3,786 cases where they were able to 
substantiate maltreatment.   So it’s not looking at 130,000 cases at all, and incidence 
of cases possibly leading to harm is a mere 0.6% of the total, not 69%. 

It gets still worse: the authors point out they could not confirm any of their 
data, and that they were collecting data from sources who used different criteria and 
different reporting standards.  They wisely point out that their report has “limitations”. 
In fact, it has no real validity at all as presented.

It gets even worse:  the authors claim that any smack is abuse.  By their own 
definition  therefore,  the  69%  who  smacked  did  not  go  on  to  abuse,  they  were 
“abusing” by way of smacking.  Apart from their own prejudice, they do not establish 
a link between smacking and abuse.  So they are  not saying as Pritchard (following 
Durrant) claims, that 69% of parents who smacked went on to abuse their children, 
but that parents who smack their children, smack their children!  It certainly does not 
prove there is a link between smacking and abuse.

It gets yet still worse:  the 2001 report has been superseded by a 2003 report. 
In the 2003 report only 10% of all abuse is regarded as physical abuse.  So why would 
Pritchard use the 2001 figures?  Is it because they are more dramatic than the more 
recent and more accurate ones?

Finally in this section Pritchard openly quotes Durrant, but not to prove there 
is a link between smacking and abuse.  Instead, she replicates Durrant’s particular 
psychology of parenting in which she argues that parents don’t know what is right and 
wrong behaviour,  that  in  fact  there  is  no right  and wrong behaviour,  and that  as 
parents try to cope with this they inevitably mutate into evil abusers.  Admittedly that 
isn’t  Durrant’s  wording  but  when  you  cut  through  all  the  jargon  (“desire  for 
autonomy”, “drive for exploration”, “parents have little knowledge”, “parents often 
have unrealistic expectations” …) that is Durrant’s message, over and over again. 

Pritchard provides  no evidence for  the  absurd idea  that  smacking leads  to 
abuse.  But constant repetition of the refrain, “Smacking leads to abuse”, and constant 
obeisance to the unspoken mantra, “Parents are ignorant, Durrant knows best” makes 
it look as if there is such a link.  False information generates fear and a distortion of 
the truth – and paves the way for making safe, sensible smacking illegal.

Contrast  Pritchard’s  assertions  with  the  research  based  work  of  Dr  Diana 
Baumrind.  This eminent psychologist from the University of California, Berkeley, 
was  invited  to  present  a  paper  to  the  2001  Annual  Convention  of  the  American 
Psychological  Association  demonstrating  that  smacking  “does  not  harm a  child’s 
social and emotional development.”43  Baumrind, who although not an advocate of 

42  Durrant  has  amalgamated  various  statements  in  the  report  and  presented  them as  a  quotation. 
Pritchard may well have been unaware of the unreliability of quoting Durrant.
43 Diana  Baumrind  Does  Causally  Relevant  Research  Support  a  Blanket  Injunction  Against  
Disciplinary Spanking By Parents Invited Address at the 109th Annual Convention of the American 
Psychological Association, 24 August 2001
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smacking,  reported  that  love,  communication  and  firmness  ensured  “the  child  is 
exceptionally competent and well-adjusted, whether or not their parents [smacked] 
them.”   Her  finding  from  her  own  research  and  reviewing  others’  is  that, 
“Methodologically  strong  studies  have  not  established  that  normative  physical 
punishment is a causal risk factor for the detrimental child outcomes with which it 
may be  associated.  .  .  a  blanket  injunction  against  disciplinary  [smacking]  is  not 
warranted by causally relevant scientific evidence.”44

Baumrind gives very clear answers to key questions:45

• Were  preschool  children  who  never  experienced  physical  punishment  better  
adjusted than preschool children who occasionally did?  No.  In fact, the reverse 
tended to be true.

• Do … competent parents use the least physical punishment?  No.
• Is  physical  punishment  associated  with  more  detrimental  child  outcomes  than 

verbal punishment? No.
• There  are  no effects  of  normative physical  punishment  on child  or  adolescent 

outcomes  …  [and]  no  evidence  of  unique  detrimental  effects  of  normative 
physical punishment.

Children  Are  Unbeatable is  in  fact  sad  propaganda  in  which  accuracy  is 
sacrificed in the pursuit  of  socio-political  goals  not shared by the majority in our 
democracy.   Because  Children  Are  Unbeatable carries  the  imprimatur  of  The 
Children’s Commissioner, readers may well assume the data given are accurate and be 
persuaded  to  believe  the  fallacious  arguments  presented.   It  is  inaccurate  and 
misleading,  and  a  responsible  state  would  withdraw it  from circulation  and  hold 
accountable  those  agents  of  the  state  responsible  for  funding,  publishing  and 
circulating it.

44 Baumrind  uses  the  American  term  “spanking”  which  can  be  misunderstood,  having  unsavoury 
connotations in the New Zealand debate, so for clarity I have substituted “smacking”
45 pages 8ff
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5. FALSE INFORMATION FALSELY USED

Have  you  ever  heard  statements  like,  “Over  80% of  people  in  prison  for 
violent  crimes  were  smacked  when  they  were  children”?   Statistics  like  this  are 
bandied around all the time.  Even if it is true, what does it prove?  It certainly does 
not  establish  a  cause-and-effect  relationship,  even  though  smacking-phobes  try  to 
make it so.  It is just as true to say that 80% or more of the population who are never 
gaoled for violent crimes were also smacked as children.  

This illustrates the first of several problems with the “research” that is touted 
in  support  of  linking  smacking  children  and  subsequent  violent  adult  behaviour. 
Almost all the number crunching makes an assumption that if adults who are violent 
were smacked as children, the smacking caused the violence.  And in almost every 
such research report there is a failure to compare the data collected with those who 
were not smacked or are not violent (a control group).

Perhaps the best known and most frequently used “research” involving false 
comparisons of data relates to Sweden.  In one form or another, it is commonly held 
that  when Sweden banned corporal  punishment  in  1979,  child  deaths  from abuse 
dramatically fell, and fell as a result of the ban.  Sweden now has, it is argued, a much 
lower rate of child deaths from abuse than New Zealand, indicating a ban on corporal 
punishment in New Zealand would achieve the same results.  In fact, some even argue 
while the incidence of child deaths fell in Sweden, child deaths from abuse increased 
alarmingly  in  New  Zealand,  where  smacking  remains  legal.46  But,  as  explained 
below,  neither  the  Swedish  data  nor  its  comparison  with  other  nations  has  any 
statistical  validity  at  all.   It  is  nevertheless  repeated  ad  nauseam  that  banning 
smacking in Sweden is an example we should follow.

The Swedish statistics are so unreliable even the Swedish Ministry of Health 
and Social  Affairs won’t  rely  on them.  They do not  show either  the absence or 
reduction of abuse smacking-phobes claim, and there is no evidence to link the level 
of child abuse to smacking (even if the statistics were valid).  Interestingly, a 1995 
study reports a six-fold increase in the rate of abuse and assaults by minors against 
minors  in  Sweden  since  smacking  was  banned.47  Assaults  by  relatives  against 
children under seven increased by 489% between 1981 and 1994.48  Despite “official” 
publications  to  the  contrary,  Swedish  newspapers  continue  to  publish  reports  of 

46 It should be noted in passing that as use of smacking in New Zealand has decreased over the years, 
abuse of children has increased
47 Michael  Reid  Anti-smacking  Bid  part  of  Wider  Agenda  the  Maxim  Institute 
http://www.maxim.org.nz/ri/smack_debate.html 12 January 2006
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alarming increases in child abuse since smacking was banned.49  Using Sweden to 
argue  for  the  banning  of  smacking  is  at  best  manipulative,  if  not  just  downright 
dishonest.

Most  references  to  Sweden  use  a  UNICEF  report  that  gave  a  cloak  of 
respectability to the research of Joan Durrant, the outspoken smacking-phobe whose 
research has been consistently discredited by other leading researchers.50  Durrant is a 
frequent visitor to New Zealand, with her attacks on parents who smack funded by the 
government and the Children’s Commissioner.  For those able to work through the 
pages of debate it soon becomes evident that Durrant does not systematically answer 
the criticisms of her research and findings, even though the criticisms raise serious 
methodological and factual issues. 

In  her  submission  to  the  Parliamentary  Select  Committee  in  August  2006 
Durrant rejected the earlier evidence of Mrs R Harrold-Claesson by declaring, “The 
information  she  puts  forward  is  not  founded  in  reality.  …  Among  academics, 
researchers, and professionals she is not considered credible.” 51   All very well, but 
what  Durrant  failed  to  do  was  produce  effective  rebuttal  of  Harrold-Claesson’s 
evidence.  Character assassination does nothing to validate or invalidate hard data.  In 
contrast, criticism of Durrant’s academic work relates to her data and its interpretation 
without the distraction of impugning her character.

Durrant’s data exhibits significant bias: it arbitrarily excludes from child abuse 
counts  in  Sweden parental  killing  of  new born  babies  and  killing  by any mother 
suffering post-natal depression.  In fact, it includes only those deaths in Sweden where 
there can be certainty52 that the death resulted from “discipline”, but counts all deaths 
in other countries, and compares the two scores.  For example, the Kahui twins, killed 
so shockingly in New Zealand in June 2006 would not be counted if they had died in 
Sweden because there is no evidence they died as a result of “discipline”, but would 
(rightly)  be  counted  in  the  data  used  by  Durant  in  New  Zealand’s  child-death 
statistics.  That is such a patently false method of comparison that it distorts the data 
Durrant uses beyond any credibility.

As I said earlier however, the truth and reliability of research is not an issue in 
influencing  public  opinion:  simply  by  repeating  the  fallacies  about  the  Swedish 
experience, and hiding those fallacies behind the UNICEF report, the impression is 
left that the Swedish experience proves smacking is bad.

One of the subtle confusions about Sweden is the false claim that virtually no 
parents have been prosecuted for smacking their children.  Beth Wood, UNICEF’s 
recently retired outspoken Advocacy Manager said she “had not been able to find any 
huge rise in assault prosecutions in other countries where physical discipline had been 
outlawed.”53  In Sweden parents who smack children are not prosecuted for smacking, 
and in general they are not prosecuted for assault.  But scores of Swedish parents have 
been  prosecuted  for  “breaching  the  peace”  (such  as  a  father  who  used  force  to 

48 Larzelere Sweden’s smacking ban: more harm than good Families First and The Christian Institute, 
2004, p8
49 eg Increased Violence Against Children in Sweden – Twenty years after the law against smacking  
many children are still being ill-treated Gothenburg Post 25 April 1999
50 eg Robert Larzelere 
51 The New Zealand Herald 31 August  2006 (website  only –  this  item appears  not  to  have  been 
published in the print edition.)  
52 How such certainty is determined is not immediately apparent.
53 http://www.newswire.co.n/main/viewstory.aspx?storyid=318717…
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separate his fighting children54) or “maltreatment”55 and scores more have had their 
children  taken  from  them  for  smacking.   In  Sweden  “programmes  to  support 
childrearing include removing children from their homes more often than in any other 
European country.”56  None of these cases is recorded as an assault.  

Stopping Smacking in Sweden Hasn’t Reduced Abuse

Last year a significant new player dramatically entered this debate: the British 
Journal of Social Work  57 published a paper unequivocally demonstrating that anti-
smacking  reports  of  the  “Swedish  Experience”  are  wrong  at  every  point.   Chris 
Beckett, who wrote the report, goes to pains to point out he is “not taking sides on the 
corporal punishment issues.”  He is simply concerned to ensure the invalidity of the 
research  and  conclusions  drawn  from it  are  seen  for  what  they  are,  and  thereby 
encourage integrity in the debate.  He writes:  

It is not my purpose here to argue against a corporal punishment ban but to correct a 
misconception that has gained currency in the debate.  … Major policy changes, such 
as a total ban on parental corporal punishment, have huge long-term implications on 
the ground, and should not be adopted on the basis of wildly unrealistic expectations 
of what they will achieve.58

The main findings reported in the paper are:
• The statistics used to claim Sweden has a better record than other countries are 

“seriously misleading”
• There  is  no  evidence  to  link  Sweden’s  level  of  child  abuse  with  its  ban  on 

smacking
• The figures used actually predate the ban on smacking, so even had they been 

accurate (which they are not) they have no relevance to the smacking ban

At first glance the Swedish statistics do look impressive.  But Sweden changed 
the way it counted deaths from child abuse, resulting in a change in statistics even 
though the actual death rate remained about the same.  And it  continues to use a 
different  way  of  counting  deaths  from  abuse  from  that  used  in  other  countries: 
Sweden doesn’t count murdering children as abuse, whereas most other countries it is 
compared to do.  In one study of 94 child killings in Sweden, only five were listed as 
a result of abuse.  In other countries all 94 would have been regarded as deaths from 
abuse.

Even without taking that into account, although Sweden is better placed in its 
rankings than some other countries, the actual difference between them is so small 
that one or two deaths more or less can radically shift rankings.  But when account is 
taken of the very poor methodology of counting deaths from abuse (for example, an 
audit found that less that  ⅓ of deaths from abuse were accurately recorded in New 
Zealand)  the statistics  are  meaningless.  Even the  Swedish Ministry  of  Health  and 
Social Affairs reports “There is insufficient information regarding child homicide and 
permanent disability due to child abuse in Sweden.”  If the Swedes can’t count it 

54 Lunds District Court, B 4084-03
55 eg Solna District Court B 340/85; Mölndals District Court B 674 etc
56 Anti-smacking Bid part of Wider Agenda
57 Chris Beckett ‘The Swedish Myth: The Corporal Punishment Ban and Child Death Statistics’ British 
Journal of Social Work (2005) 35 p125ff 
58 Beckett p126  (italics are in the original)
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accurately,  how  can  anyone  else  claim  to  count  it  for  them  and  make  valid 
comparisons with other countries (such as New Zealand) that count it differently and 
do so with huge levels of inaccuracy?

As  to  the  claim  that  Sweden  is  doing  better  than  other  countries?   In 
UNICEF’s report based on invalid statistics Sweden does do well: it is seventh in the 
table.   But  of  the  six  countries  that  do  better,  four  have  no  ban  on  corporal 
punishment. Sweden is reported to have a rate of 0.6 deaths from maltreatment for 
every 100,000 children; but the following countries that have not banned corporal 
punishment do significantly better:  Spain, 0.1, Greece 0.2, Italy 0.2, and Ireland 0.3. 
Compare  that  with  countries  who  have  banned  corporal  punishment:  Germany, 
Denmark and Finland 0.8, and Austria 1.0.  If these statistics really do tell us anything 
about a link between corporal punishment and abuse, they would tell us children are 
safer in countries where smacking is permitted.

What of the impact of banning corporal punishment in Sweden?  There is no 
change in the statistics in comparing figures before and after the 1979 ban.  Using her 
very  own very  narrow definition  of  deaths  from maltreatment,  Durrant  records  4 
deaths between 1971 and 1975, and 4 between 1990 and 1996.  In her own words 
“Child  physical  abuse  has  not  increased  in  the  wake  of  the  corporal  punishment 
ban”.59  But what she fails to point out is that child physical abuse has not decreased  
either in the wake of the corporal punishment ban.  Yet what Durrant and smacking-
phobes continue to claim is that the smacking ban changed child abuse in Sweden: it 
didn’t and, if her dubious figures show anything, they show that it didn’t.

UNICEF itself lists the factors known to correlate to child abuse and death: 
poverty, single parenthood, low maternal education, low maternal age at birth, poor 
housing, large family size, and parental drug or alcohol abuse.60  Smacking isn’t in the 
list  because it  doesn’t  fit.   But  governments  can ban smacking,  whereas  they are 
unable to ban by decree the things that really do make a difference.  For each of these 
factors Sweden performs better than New Zealand.  Sweden can be expected therefore 
to  have  a  lower  rate  of  child  abuse  and  homicides  than  New Zealand.   If  these 
statistics indicate anything about the need for governmental intervention, it  is that 
governments should create an environment where children are born to well educated 
mothers who are not teenagers, who are living in stable families with the children’s 
mothers  and  fathers,  who  are  well  housed,  and  are  free  from  substance  abuse. 
Banning smacking is nothing more that a diversion from the real issues, a politically 
correct focus that makes it look as if the government is doing something but will not 
prevent abuse and will not improve the life of children.

As Beckett puts it, 
If we rule out the possibility that the figures are deliberately presented in a misleading 
way for political purposes, one can only assume that what is happening is the result of 
‘confirmatory bias’ – the human tendency to seek and notice evidence that supports 
our  own  point  of  view,  while  discounting  or  failing  to  notice  evidence  which 
contradicts  our point of  view. … Durrant  has provided a statistic which the anti-
smacking lobby has enthusiastically taken up.  No one has similarly taken up Spain’s 
exceptionally low child maltreatment death statistics, because Spain is not identified 
with any current popular policy agenda. … There is no justification for using facts 
selectively as ‘evidence’ when they fit … but suppressing them when they do not. … 
Real progress will not be achieved by making simplistic and wildly inaccurate claims 

59 Jane Durrant  ‘Evaluating the Success of  Sweden’s Corporal  Punishment Ban’  Child Abuse and 
Neglect 23 (5) 1999 p446
60 UNICEF A League Table of Child Deaths by Injury in Rich Nations  Innocenti Report Card No. 3 
Florence UNICEF Innocenti Research Centre 2001 www.unicef-icdc.org p2
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about the likely benefits of a ban on corporal punishment, or by airbrushing out of 
existence the Swedish children who still die in their carers’ hands.61

Falsely Reporting Court Cases

Some advocates for banning smacking simply cite data right out of context. 
Asked to give an example of a case where parents were acquitted of abuse on the 
basis of s59 of the Crimes Act, President of  Plunket, Kaye Crowther, is reported to 
have referred to a case of a father hitting his child with a wooden plank.62  True, that 
father offered s59 in his defence, but what is so misleading here is that he was not 
acquitted.  He was convicted of assault.  Here is an example of s59 working well – the 
father claimed his use of force to correct his child was “reasonable” but the jury found 
otherwise.

Despite the fact that juries do give guilty verdicts, and judges acquit others, 
Action for Children and Youth Aotearoa make it appear juries are failing to apply s59 
fairly.  In their submission63 to the  UN Committee on the Rights of the Child they 
complain that  s59 has been successfully raised as a defence in cases where parents 
have smacked children “with  a belt” and other such things.  “These acquittals have all 
occurred in jury trials” they claim.  True, all the cases they cite are jury trials.  Yet the 
author  of  the  report,  John  Hancock,  has  published  a  list  that  includes  both  jury 
convictions, and  acquittals entered by judges.64  But he makes no mention to the UN 
Committee that he knows juries have convicted child abusers despite their attempts to 
hide behind s59.  He makes no mention to the UN Committee that judges as well as 
juries have acquitted people on the grounds that their correction was reasonable, even 
though he knows this to be the case.  Apart from the blatant attack on the jury system 
embedded in this paper,  it  proactively distorts the fact  that  juries have made both 
guilty and not-guilty decisions in cases defended on the basis of s59.

Hancock goes on to argue that because sometimes the courts find smacking an 
offence and sometimes they don’t, the “reasonable” provision of s59 fails.  But this is 
exactly what should be expected: the test of reasonableness ensures a mechanistic, 
impersonal application of the law is avoided.  In fact, advocates of repeal of s59 are 
now claiming it  would be unreasonable to  prosecute  parents  for  “light”  smacks.65 

They are of course right that such a prosecution would be unreasonable, which is why 
s59 is part of the Crimes Act.  As Hancock has discovered, when all the circumstances 
are evaluated, the same physical action may in one instance be reasonably considered 
appropriate correction of a child, in another an assault.  What an excellent foundation 
for justice s59 provides!

One of the more distorted cases cited by smacking-phobes is that which Sue 
Bradford and the Children’s Commissioner have frequently alluded to in which, they 
and  others  claim,  a  Timaru  mother  “horsewhipped”  her  son.   A  sequence  of 
disciplinary incidents culminated in the twelve-year-old’s attempt to stave his father’s 

61 Beckett p135ff
62 http://www.scoop.co.nz/stories/PO0507/S00311.htm 14.01.06 
63 Case Summaries: Parental Corporal Punishment of Children in New Zealand For: UN Committee on 
the Rights of the Child - Ref: CRC/C/93/Add.4 From: Action for Children and Youth Aotearoa (Inc.) 
http://www.acya.org.nz/site_resources/library/Documents/Reports_to_UN/S59_report_UNCROC_28A
ug2003.rtf 
64 John Hancock Parental Corporal Punishment of Children in New Zealand 
http://www.acya.org.nz/Portals/0/S59_report_UNCROC_28Aug2003.rtf      
65 see p45 below
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head in with a baseball bat.  A nearby riding crop (not a whip) was used to give the 
boy a smack that resulted in his apology and giving his parents a hug, along with 
reported improved behaviour at school.  An alarmed special education worker told the 
mother it was against the law to smack a child66 (which of course was not true) and 
advised CYF (a government agency  Child, Youth and Family) the child was being 
abused.  CYF arranged for a Family Court sitting the parents were not told about and 
were not present at, in which custody of the boy was awarded to CYF.  Eventually the 
mother was prosecuted for assault, but was acquitted.  When columnist Garth George 
reported this in the New Zealand Herald 67 CYF and the Children’s Commissioner68 

were quick with a counter-attack.  Children’s Commissioner Cindy Kiro could do no 
more than say the mother would have been convicted if she had used the riding crop 
on  an  adult,  deliberately  obscuring  the  fact  that  the  mother  was  responsible  for 
correcting her son in her care and did so in full compliance with the law.  She calls 
George  “irresponsible”,  the  same  epithet  she  used  on  me  when  she  could  not 
demonstrate any offence except to her own opinion.   

In justifying removal of the boy from a mother who had not done anything 
illegal, CYF Chief Executive Peter Hughes claimed they needed to take into account 
that the mother had previous convictions for assault.  What he didn’t reveal was that 
these convictions were not  for assaulting a  child,  but  15 year old convictions for 
assaulting her ex husband.  Those convictions have no relevance to the safety of the 
boy whose mother years later was treating him in an entirely legal manner.  If they 
have relevance now, they had relevance before the boy was legally smacked.  On such 
a basis children would be automatically removed from families at birth if a parent had 
a prior conviction for assault.  The real reason CYF took and keeps the child seems to 
be that they don’t agree with smacking.

Constant reference is made in public debate to the awful and criminal abuses 
perpetrated by unconscionable parents and relatives against children such as Lilybing, 
James Whakaruru, and the Kahui twins.   These cases have nothing whatever to do 
with “reasonable force” and by no stretch of the wildest imagination can section 59 be 
said to have accorded such parents any comfort that they were applying “reasonable 
force” when they lashed out brutally against  their  own, despised children.   Citing 
these cases inflames the debate and adds nothing constructive to it.

Real Problems Wrongly Presented 

People with genuine concerns have been irrationally caught up in smacking 
phobia.  Seven northern Mäori tribes made a submission to the Select Committee in 
support of repeal of Section 59.69  They are eager to make a united stand against child 
abuse,  for  which  they  are  to  be  unhesitatingly  commended.   But  the  “culture  of 
violence” they say is found in their homes has nothing to do with smacking.  That 
culture is about assaulting adults and abusing children in ways that are already plainly 
illegal – making something harmless also illegal won’t stop that violence.

Earlier the same Select Committee heard Epsom teacher Peter Luiten support 
repeal because he had abused his daughters until  forced to stop by a court  order. 
“What stopped me was being forced to face up to what I had done,”  he told the 

66 Correspondence from the mother
67 Garth George “Woman Tells of Losing Son in Court Farce”, The New Zealand Herald 15 June 2006
68 Both in Letters to the Editor The New Zealand Herald 22 June 2006
69 As reported in The New Zealand Herald 10 June 2006
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Committee.70  But  here  we  have  a  perfect  example  of  the  present  law  working 
perfectly!  He abused his children.  Section 59 had nothing to do with it. He was 
wrong, the Court found he was wrong, and the existing law forced him to stop.  By 
what  logical  gymnastics could this  experience suggest  repeal of section 59 would 
make the slightest difference to abusive men like him?  

One thing common to contemporary culture is an unwillingness to actually 
accept responsibility for wrongdoing and stop it.  The Northern Tribes want to stop 
abuse in their families, so they want to stop something that isn’t abuse: it looks good 
but fails completely to address the violence they want to stop.  Mr Luiten said he 
knew what he was doing was wrong but couldn’t stop until the court forced him to. 
Was that his fault or the fault of a law that had nothing to do with his abuse?

70 As reported in The New Zealand Herald 9 June 2006
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6. DISTORTIONS IN ADVOCACY 
RESEARCH

There  is  an  unremitting  barrage  of  reference  to  “research”  to  “prove” 
smacking is bad.  However, when the research itself is examined, it proves, without 
exception, to be faulty or at best to make invalid links between incidence and cause. 
The conclusions drawn from it are almost always direct reflections of the bias of the 
researchers.  In other words, what purports to be research can be nothing more than a 
gathering of data in support of a predetermined commitment to discredit smacking. 
Simply  by  repeating  ad  nauseam that  research  proves  smacking  is  bad  or  that 
smacking leads to abuse, smacking-phobes give an impression that they have a point. 
They don’t.  

It would be difficult to find a more complete display of invalid science and 
inconsistent advocacy research than  Insights: Children & Young People Speak Out  
About Family Discipline.71  This book, written by university student Terry Dobbs, is 
based on her post-graduate research.  Published by Save the Children New Zealand, 
with  an  endorsement  from the  Children’s  Commissioner  who  helped  pay  for  the 
“research”,  it  is  fallaciously  acclaimed  as  convincing  evidence  that  smacking  is 
harmful.  Yet its reported methodology is so unscientific as to invalidate the data 
reported, and its anti-smacking conclusions are not even supported by those invalid 
data.72  

One of Dobbs’ main findings is that children don’t like being smacked.  This 
led to the award of an MA from Otago University for Dobbs.  The first statement is 

71 Terry  Dobbs  Insights:  Children  & Young People  Speak  Out  About  Family  Discipline Save  the 
Children New Zealand Wellington 2005
72  There is  no suggestion that  Dobbs has wilfully  falsified her research or  deliberately set  out  to 
mislead.  It is impossible to read her various published works without being convinced of the sincerity 
with which she advocates a ban on smacking and the commitment with which she conducts her work. 
But neither sincerity nor personal commitment can validate the inconsistent science or unsupported 
conclusions published in her book.  One has to assume that since she wrote the book it accurately 
reflects the research it reports she undertook, and thereby she invites critical examination of her work 
on the basis of her book.  Her conclusions support the position she advocates, but the data published in 
the book do not.  And  the methodology explained in the book is appallingly inadequate.  One of the 
constraints of good scientific research is ensuring that data is collected and interpreted at arm’s length 
from any possible personal influence, and that it is subject to rigorous auditing.  Dobbs clearly explains 
her intimate involvement in the data collection and makes no reference to auditing, measuring validity, 
randomisation,  cross-checking  reported  events,  replication  of  key  findings  in  parallel  research,  or 
running controls.  Elementary concepts for research are overwhelming in their absence.   In such a 
context criticism of her methodology, findings and commentary may validly be made without in any 
way implying moral turpitude. 
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hardly surprising, but the second is.  So what was her research about, and what is 
wrong with it?  Here are some of the key criticisms:
• Dobbs  set  out  to  interview  children  about  smacking.   But  in  selecting  her 

“sample”  she  completely  ignored  accepted  methods  for  randomly  selecting 
children to interview, selecting three schools where she had support.  She then 
excluded a significant number of children because parents (wisely) didn’t want 
their children being interviewed.  In fact Dobbs told a national seminar that she 
selected only “articulate” children for the study!73  At the outset the study failed to  
meet the basic standards of randomised sampling and therefore has no statistical  
validity (although it purports to produce valid statistics).

• Although children were given opportunity to withdraw, none did.  When  not a 
single  respondent  withdraws  in  a  study that  increasingly  explored  experiences 
respondents were said to find uncomfortable, the presumption of free participation 
is highly suspect.  It appears that the children, knowing parents had consented and 
that their schools expected them to participate, felt a great deal of pressure to take 
part even if they did not want to.    Claims that the children participated freely 
cannot be sustained.

• Dobbs interviewed the children herself instead of using independent interviewers 
unaware  of  the  prejudice  of  the  researcher.   Further,  when  children  did  not 
spontaneously  talk  about  smacking  she  deliberately  directed  them  to.   She 
explains  she  did  this  to  satisfy  her  “specific  focus  on  this  topic”.   She  had 
previously identified this as a problem in a preliminary study where she reports 
children failed to report any form of discipline other than smacking “because the 
conversation was centred on smacking”74 but does nothing to correct this in her 
later study.  She told the  Stop it. It Hurts seminar that if she didn’t get the answer 
she  wanted,  she  kept  asking  variations  of  the  question  until  “I  could  get  the 
information I wanted.”75   As a result  none of her findings have the unbiased  
integrity required of independent research.

• Dobbs  placed  the  children  in  “focus  groups”  where  peer  pressure  influenced 
individual  responses.   She  recognises  this  by  stating  that  the  focus  groups 
“enabled children to assist each other to extend their thinking.”  In other words, 
the  focus  groups  helped  children  tell  stories  and  report  data  they  did  not 
spontaneously recall.  The children’s comments have no validity.

•  None of the children’s comments were validated by cross-checking with other 
data or randomised review.  There were no “controls” to validate the children’s 
comments or to determine the influence of peers present during interviews, or of 
parental  or  school  influences  (with  the  schools  apparently  also  being  anti-
smacking advocates).  The data collected has no validity.

• Most of the “results” she reports are reported in terms of percentages, but there is 
no measure of error nor are the numbers statistically valid.  She frequently makes 
fine distinctions (eg between 32% and 40% of a sample of  28 – and in this case 
her maths appears faulty: 8/28 = 29% and 11/28 is 39%) when the sample is so 
small  that  a  shift  of  just  one  respondent  would  all  but  eliminate  the  reported 
differentiation.   Invariably these “results”  are  annotated with commentary that 
data  do not establish.   Perhaps the most  direct  manipulation of readers in the 

73 Stop it, it Hurts Me: Research and Perspectives on the Physical Punishment of Children  Seminar 
Report, 18/19 June 2004
74 Dobbs & Duncan Children’s Perspectives on Physical Discipline: A New Zealand Example in Child 
Care in Practice Volume 10 No. 4 2004 p372 
75 op cit
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presentation of “results” is the inclusion of extensive quotations from children in 
support of Dobbs’ presuppositions with no indication as to the extent to which the 
quotations represent a common or eccentric viewpoint among the children, and 
almost total lack of quoting any differing views.  The results have no scientific  
validity.

The  report  is  burdened  with  the  language  of  bias.   Anne  Smith,  who 
supervised the research, refers in her endorsement to “severe punishment such as use 
of  implements”  when  little  insight  is  needed  to  realise  implements  can  be  used 
without severity.  

 The book repeatedly claims that Dobbs’ research found physical punishment 
could lead to harm or abuse, yet all her data established that not one of the 80 children 
interviewed had reported such harm or abuse.  Rather than suggesting smacking leads 
to abuse, the data suggest exactly the opposite:  most of the children she interviewed 
had been smacked, none of them had been abused.  Clearly, if Dobbs’ data indicates 
anything, it is that smacking does not lead to abuse.

Dobbs  argues  that  “children  are,  in  many  senses,  the  experts  on  family 
discipline.”  At first this appears just loopy, but examined in the context of the book it 
becomes apparent Dobbs is not simply saying that because children are disciplined 
they are experts, but that they have the moral maturity to make judgements about the 
discipline given them, whereas the adults giving the discipline don’t have that moral 
maturity.  The whole reason children need special care and moral training is that they 
are not experts, they are not mature, and they are not morally astute.  If they are such 
experts  they don’t  need “reward” either  to  establish the pattern of  behaviour  that 
indicates maturity and expertise.  

If experience of smacking makes children experts on discipline, one would 
have to also argue that children are experts on birth because they have been born, and 
experts on nutrition because they have eaten.  The rationale is clearly absurd.  There is 
commendable honesty, though probably unintended, in Dobbs deprecating her own 
expertise in this field in favour of children, but it is hardly the basis upon which to 
revolutionise the legal status of parental discipline.

Mind  you,  there  are  some  wonderfully  childish  inconsistencies  in  Dobbs’ 
reporting of children’s expertise in family discipline.  For example, having reported, 
with approval, that children think parents should not express their anger to children, 
she later reports, “Children said that parents could be more effective in their discipline 
if they made their feelings known to children.”  Duh.

In her Introduction Dobbs displays a bias through which everything else in her 
book is filtered:
• Dobbs reports  that  “parents  are  the most  significant  people in most  children’s 

lives.   Messages  about  how to  manage conflict  in  relationships  are  taught  by 
adults.”  Notice how discipline, the teaching of right and wrong is reduced by such 
statements to a problem of relationships:  it is not that children have done wrong 
and need moral guidance, but that they are in conflict with adults, and need help to 
resolve that conflict.  That nonsense aside, Dobbs is probably right:  children will 
say things they have learnt about discipline.  Which means the only thing that her 
interviews expose is, at best, the sampled children’s learned attitudes to smacking. 

• Positive  discipline  (only  ever  praising  and  never  rebuking)  is  said  to  accept 
“children’s developmental need to assert themselves.”  Apart from the fact that 
such a statement is based on a school of psychology the community is under no 
obligation to subscribe to, are we really never to constrain children’s “need to 
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assert themselves” (their natural tendency to selfishness)?  Even if such a “need” 
exists, what makes it absolute?  Doesn’t it “need” to be balanced against other 
“needs”?  Recently a 13 year old was convicted of murdering a pizza delivery 
man.  Clearly the court got it wrong in “punishing” him:  according to this idiocy 
the boy’s self assertion should have been ignored until the judge could find some 
action to be commended, and immediately the little angel would have blossomed 
in perfection.  

• Dobbs goes on to say “negative discipline encourages children to comply to avoid 
being hurt or punished.”  That seems to be a good idea.  Reasoning with a 4 year 
old, for example, about the greater public good to be gained from not running into 
the heavy traffic may sound like a good idea, but it doesn’t always work: most 4 
year olds will be squashed by the time a mother is half way through her moral 
lecture.   What  does  work  is  a  fear  of  immediate  consequences,  and  that  fear 
shelters the child in safety until he learns discernment and moral judgement, and 
can with maturity accept responsibility for his own actions.  In any case, our law is 
based on the idea that penalties constrain evil and establish patterns of morality. 
Why else do we have penalties attached to such things as speed limits, or the use 
of  unreasonable  force  in  disciplining  children?   They inhibit  wrongdoing  and 
encourage right.  For that matter, why are smacking-phobes so intent on making 
smacking illegal if they really believe they can change us all by simply telling us 
how good we are?

• Dobbs creates a false dichotomy between “positive” and “negative” discipline by 
describing the  effects  of  punishment  as if  the same effects  do not  occur  with 
reward.   There is  no necessary  consequence  of  punishment,  for  example,  that 
means children’s ability to think is not fostered, nor is it true that only reward 
shows children the right way.   The implication is that smacking takes place in 
isolation from all other guidance, whereas “positive” discipline is contextual.  The 
reality is that all discipline takes place in a complex context of values, words and 
actions.

• Dobbs closes off her  Introduction by spelling out the moral construction within 
which her research has been conducted and her report written: “transgression” is 
to  be  used  to  define  unacceptable  behaviour;  terms  such  as  “misbehaviour, 
misdeed, disobedience, sin or wrong doing” are inappropriate because they have 
an implication that moral absolutes exist.   This is  followed up by referring to 
children’s awareness of “acceptable behaviours” without any reference to moral 
absolutes.

In the  Key Findings section of her book Dobbs makes a string of assertions 
that are entirely subjective and frequently lack any sustainable reference to the data 
she collected:
• “Children could identify effective parenting styles”.  This “finding” is loaded with 

emotive assumptions that do not arise from the data but are presupposed in the 
research.  It is subjective commentary.  Certainly her data do include comments on 
what some of the children considered to be effective parenting, but there is no 
evidence that their statements were accurate.  In fact the only statements reported 
are  statements  that  reflect  the  researchers’  preconceived views – research  that 
collects 100% support for a presupposed idea that is known to be widely contested 
shouts “false” as loudly as it can be shouted.  

• “Children  report  heavy  use  of  physical  punishment  …  It  is  concerning  that 
physical punishment was often described as the first line of discipline …”.  There 
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is nothing impartial in this “reporting”.  Why would an impartial researcher use 
the term “heavy” to  describe  use  of  punishment  where  she  means “frequent”, 
unless  she  wishes  to  imply  unduly  forceful?  (The  evidence  did  not  support 
frequent undue force at all.)  Why is it “concerning”?  There is nothing in the data 
that  indicates  children  were at  risk:  it  is  only  “concerning”  because  Dobbs is 
opposed to smacking.

• “It is clear that childrens’ (sic) experiences of physical punishment are not that of 
a ‘mild smack’ …”  But that is patently not clear, and she gives no evidence in 
support.  True, some children reported smacks around the face or head, but they 
were a significant minority and there was no effective evaluation of the severity of 
those smacks.  Dobbs appears to concede this when in the next paragraph “It is 
clear” becomes a much less assertive “It seems likely”.  It would have been more 
accurate to say, “There was little evidence” of anything but mild smacks.

• “Children were concerned about the potential harm that could be caused by adults 
smacking children.” Yet not one child reported knowledge of any such harm, nor 
did  the  researcher  identify  any  such  harm in  the  children  interviewed.   With 
children having no experience of such harm, this reported concern can only have 
been introduced by parents, the schools, or  Dobbs herself.

• “Concerningly, very few described receiving any other form of punishment [other 
than a smack] for hurting others.”  Again, what purports to be research findings is 
loaded with the emotive “Concerningly”.  But that is hardly surprising as Dobbs 
has already stated that anything other than praise is “concerning”.  Further, Dobbs 
explains she intentionally twisted the discussion towards smacking, so it is hardly 
likely  other  punishments  would  be  discussed.   In  any case,  no moral  basis  is 
established for making smacking a wrong form of punishment for hurting others. 
Moral constructions other than those to which Dobbs is committed have long seen 
it as entirely appropriate: who is she to use a cloak of “research” to impose her 
peculiar morality on the rest of us?

• “Children have clear advice about effective parenting.”  Well, of course, the best 
people to give advice on parenting are children.  Who in their right mind would go 
to experienced and successful adults?  In this paragraph Dobbs subtly uses the 
word “discipline” to describe forms of punishment other than smacking, despite 
having  earlier  excluded  all  forms  of  punishment  from  having  any  role  in 
disciplining a child.  Her inconsistency here indicates a willingness to “adjust” her 
commentary to have the greatest impact, even if such adjustments compromise her 
stated principles.

• “Children frequently described acts of physical force that can not (sic) be deemed 
reasonable.”  Actually, according to the data she reports, they did not frequently 
describe such acts.  But in any case, unreasonable force is clearly illegal.  Dobbs 
argues on the basis  of  this  untrue account of  frequent  unreasonable force that 
section  59  of  the  Crimes  act  should  be  repealed,  but  it  is  that  section  that 
specifically  defines  the  illegality  of  unreasonable  force.   There  is  simply  no 
rational basis here for her call to repeal Section 59.  Dobbs argues that what is 
already illegal is happening (although she has no evidence of this), then claims 
removing the laws that makes it illegal will “contribute to a more positive view of 
children … and a decrease in the use of violence.” There is nothing, but nothing, 
in her data to validate that suggestion.

Such  research  which  reports  a  predetermined  goal  of  discrediting  safe, 
nurturing smacking cannot be safely relied upon.   
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7. FIDDLING WITH THE ACT

Occasionally  in  debates  of  this  sort  someone  introduces  discussion  that  is 
balanced, stripped of excessive emotion, and rational.  The Public Issues Committee 
of the Auckland District Law Society is to be congratulated on producing a paper that 
is reasoned, thought provoking, and looks for a solution that is not extreme.76  The 
paper expresses confidence in the jury system and aims to “give due respect to the 
decision making wisdom of the family” but argues there is room to “better define the 
ambit of acceptable corrective touching.”

 Basically the paper argues that since it is the view of those seeking the repeal 
of Section 59 that the section is not working, rather than ban all forms of smacking, a 
clearer definition of what is reasonable should be made.  This, it is implied, would 
form a safe guideline for parents and courts alike, while preserving family discipline 
from intrusion by the state.  

Attractive though such a solution at first appears, it is fundamentally flawed. 
• Firstly, it sets out to restrain a “mischief” that does not exist.  It is fundamentally 

bad lawmaking to introduce law that neither corrects an evil nor rewards good.  At 
best the proposed amendment would provide a politically charged compromise in 
the  face  of  present  contention  without  ultimately  satisfying  anyone,  let  alone 
resolving any actual legal difficulty.

• Secondly, it actually endangers the public good.  Inevitably, all proscriptive and 
prescriptive law exposes citizens to increased sanction.  Reasonable sanction is 
acceptable if it in turn advances the public good.  But in this case, no public good 
is actually advanced, whereas parents are significantly exposed to greater danger 
of unjust sanction.

Nevertheless  the  fact  that  the  Law Society  produced  this  paper  under  the 
influence  of  false  alarm  illustrates  that  advocates  for  banning  smacking  have 
succeeded in creating a public perception that something is wrong with our present 
law.  And the committee’s proposed amendments, while unsuitable and unsafe, do 
indicate a way in which that public alarm could be ameliorated.

The paper says that there is a “perceived mischief of unacceptable forms of 
parental application of force to children being countenanced in the criminal court.” 

76 Criminal Responsibility for Domestic Discipline: The Repeal or Amendment of Crimes Act 1961 
Section 59 
http://www.adls.org.nz/doclibrary/public/committees/CriminalResponsibilityforDomesticDiscipline-
paper.pdf     
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Were there some demonstrable basis for such a perception, there might well be a place 
for proposing a change in the law.  The committee rightly expresses confidence in the 
jury system in  response  to  the  perception  of  some that  there  is  “a  failure  of  the 
criminal justice system to respond in an expected way to some prosecutions for child 
physical abuse.”  The evidence is that to date s59 is working in jury trials, so why 
would a committee that has confidence in the jury system want to change it?  It would 
appear the propaganda of opponents to s59 has weighed too heavily in evaluating the 
call for repeal.  There will  always be some who consider the justice system to have 
failed  to  respond  in  an  expected  manner  in  some  matter  in  which  they  have  an 
interest,  but  this  does  not  justify  a  change  of  law.   Only  if  the  perceptions  are 
reasonable and  based on evidence ought existing law be changed.  When existing law 
is actually working effectively, and the “perceptions” of those who believe it is not are 
false, it is unwise and unsafe to increase constraints and sanctions.

A review of criminal  and family court  cases indicates that there is  just  no 
substance to the voiced perception of mischief in the use of s59.  There are technical 
difficulties in counting cases,77 but the most publicly distributed survey to hand has 
been made by an outspoken opponent of smacking.78  It demonstrates that 
• Over the last 14 years s59 has been appealed to by parents charged with assault in 

just 1.2 cases per year.79  S59 is rarely used as a defence.  
• Defendants who appeal to s59 are convicted at a rate of nearly 2:1.  Convictions 

are normal;  acquittals are not.  Compare that with the basic conviction rate of 
those charged with assault on a child which is only 46%.80  That does not justify 
the claim that large numbers of parents are being acquitted of assault on the basis 
of s59.

• There is no evidence of recidivism:  there are no reported cases of parents who 
used  s59,  whether  convicted  or  acquitted,  returning  to  court  with  the  same 
defence.  Even if some parents who might reasonably have been expected to have 
been convicted have in fact been acquitted, they do not come back.  Not bad for a 
“failing” law. 

• There is significant, effective, sensitive interpretation of s59 and flexibility in its 
application.  The courts have established practical guidelines for the application of 
s59;  for  example,  the Family Court  has  been able  to  find an acquitted parent 
nonetheless unsuited to continued care of a child.81  S59 works as is.

Turning to the amendments proposed by the committee:
• That  “justified”  use  of  force  be  replaced  by  “protected  from  criminal 

responsibility”.   This  change  would  retain  the  same  protection  of  parents  in 
criminal trials but expose them to sanction in the Family Court (and elsewhere). 
This is deemed to be necessary because the committee reports “some uncertainty” 
in the Family Court.  Yet the review of s59 cases indicates that the courts, and 
specifically  the  Family  Court,  have  been  particularly  adept  at  resolving  those 
uncertainties, voiding the claim that further restraint is needed.   

77 As s59 is used as a defence in cases that are prosecuted under other classifications, no cases as such 
are recorded as prosecuted in relation to s59.
78 Hancock op cit
79 Some cases included in Hancock’s review did not involve criminal trials, but have been included in 
counts of the number of cases involving s59, distorting some reported statistics arising from his paper.
80 Conviction and Sentencing of Offenders in New Zealand: 1994 to 2003 Ministry of Justice
http://www.justice.govt.nz/pubs/reports/2004/conviction-sentencing-2003-04/index.html 
81 MM & PM (FP 079-002-00, 8/3/02, FC)
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• That “The reasonableness of the force used is a question of fact” be replaced with 
wording  enabling  a  judge  to  direct  a  conviction  if  he  thinks  no  reasonably 
instructed jury would acquit.  The proposed change hangs on the subsequent more 
specific definition of unreasonable force: if the force used is proscribed the judge 
would  direct  the  jury  to  convict.   This  proposed  change  should  therefore  be 
evaluated in the light of the need or lack of need for the “tighter” definition.  In 
view of comment below, it appears that this change is unnecessary and dangerous.

•  That  specific definitions  be inserted to  make a  “tighter,  more clearly  defined 
threshold  for  criminal  conviction”.   It  is  proposed  to  include  “examples”  that 
would proscribe hitting above the shoulder or hitting that contributes to actual 
bodily harm, and to impose an age limit of between 2 and 13 years of age for 
force.  But these proscriptions are not “examples”: they are very specific standards 
that would justify a judge directing a jury to convict.  It should be noted that there 
is  no  demonstrated  evil  that  would  be  remedied  by  this  “tighter”  definition: 
rather, the courts have been adept at interpreting what is reasonable, finding, for 
example, that “in determining whether the force used was reasonable, regard must 
be had to the characteristics of the child such as physique, sex and state of health 
…”  What is really important to note here is that such a finding is still a matter of 
guidance, not definition.  The crux of the issue is the concept that a court, with or 
without a jury as the case may be, can be expected to make judgements that take 
into account a range of issues that cannot be specifically foreseen or covered in a 
detailed specification.  The concept of informed judgement determining what is 
“reasonable” is thoroughly entrenched in our law, particularly in other sections of 
the  Crimes  Act.   It  allows  for  unforeseen  contexts  that  should  properly  be 
considered in  determining the acceptability  of  a  particular  action,  whereas  the 
proposed amendment removes that prudent discretion and substitutes a mechanical 
determination as if the issue does not involve real people in real-life situations. 
Presently, force may be reasonable when used against an adult, for example, in 
preventing a suicide, in maintaining safety in an aircraft or ship, or in preventing 
injury or loss.  A Police Officer may use force when reasonable in the execution 
of his duty.  Such discretion should not be abandoned unless it can be shown the 
discretion  is  dangerous:  but  the  evidence  of  s59  cases  indicates  exactly  the 
opposite, that in fact the discretion has been exercised prudently, successfully and 
sensitively.  Further, once a specific definition is made, there is a real danger of a 
miscarriage of justice:

Age limits:  The ages have been chosen because some unspecified research 
maintains 2 years is an age of  moral awareness and 13 years an age at which 
smacking  can  adversely  affect  development.   In  the  first  place,  such 
generalisations are no more than generalisations, and the research on which 
they are based is contestable.  Such research, if used as a basis for judging that 
a parent has used unreasonable force, should be subject to challenge in the 
court in determining the reasonableness of a particular application of force for 
a particular child.  The very purpose of a “reasonable” discretion is that what 
is general in child rearing is certainly not specific to every individual in every 
context. What about the particularly aware child of 23 months and 28 days 
who receives a smack?  A jury would be directed to convict, whereas the same 
force applied three days later would be a matter for the jury to determine in 
terms of what is reasonable.   Rather than assisting the determination of what 
is  reasonable,  this  proposed  amendment  confuses  it,  imposing  an  arbitrary 
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boundary  and  a  totalitarian  constraint,  and  exposes  parents  to  significant 
danger of conviction for something that  is  technically but not  substantially 
different from something that is entirely lawful.  Consider the implications of 
a case determined in the Family Court82 in which the Court held that actions of 
a  parent  who  slapped  a  14  year  old  daughter  on  the  legs  and  face were 
inappropriate but not abuse.  There is no evidence that justice or the interests 
of  the  child  or  parents  would  have  been  better  served  by  a  mechanical 
conviction.  In this case it appears the child admitted to irrational behaviour 
that  put  her  in  danger  –  it  could  well  have  been  argued  that  an  adult, 
irrespective  of  any  parental  relationship,  was  justified  in  using  reasonable 
force to prevent the girl being injured, with no recourse to s59.  The court is 
the right place to make such a determination, not the legislature.

No striking above the shoulders:   There is little debate that striking the head 
or neck of a child is generally unsafe.   Nevertheless this proposed proscription 
is absolute, and allows no discretion relating to the degree of force applied or 
intention.   For  example,  a  parent  who,  intending  to  smack  a  child 
appropriately inadvertently strikes a glancing blow to the head of a moving or 
ducking  child,  must  be  convicted  of  assault.   But  even  such  accidental 
application of force to the head aside, consider again the case of the parent 
who slapped a 14 year old daughter.  If the proposed amendment were to be 
enacted, a parent in similar circumstances might well be acquitted of a charge 
of assault  unless he used s59 as a defence – whereupon the judge would be 
required to convict.    Such a situation would be not only unsafe but ludicrous.

Contributing to actual bodily harm.  While there may appear to be merit in an 
ostensibly objective boundary, this standard is not objective.  Particular force 
applied to one child could result in a welt or bruise, but to another not.  A 
whole  host  of  factors  can  contribute  to  a  bodily  response  to  a  smack. 
Superficial bodily harm is not an adequate indicator of the degree of force 
used.  But in any case there appears to have been no difficulty with the courts 
determining this issue.  There is a real likelihood that if the presence of bodily 
harm is definitive in determining an assault has occurred, juries would tend to 
take the absence of bodily harm as determining an assault has not taken place. 
In one appeal heard in the High Court,  a conviction was upheld even though 
no marks were left on the child’s body.83  When all the circumstances were 
considered, the court found the force used was not “reasonable”.  But if the 
proposed amendment were to be passed, it could well impede a proper finding 
of assault  in a case such as this where there are no marks or other injury. 
Based on the evidence of findings by the courts, the definition is not needed.

• Finally,  the committee “out  of  an abundance of caution” proposes specifically 
excluding “any vestigial common law defence which might otherwise be thought 
to survive” by inserting a clause to that effect.  But an “abundance of caution” 
should work in the opposite manner:  caution dictates that no law should be made 
unless it can be demonstrated it is needed.  Here the committee cannot think of 
what might have escaped its narrowing of definitions, so inserts a catch-all clause. 
That is not good.  But imagine there is some common law defence that it turns out 

82 S v B (1996) 15 FRNZ 286
83 Sadie v Police (AP 50/95, 26/10/95, HC)

BY FEAR AND FALLACY40



has survived and is deemed should be excluded.  At the rate of 1.4 cases a year, 
with none in 14 years having shown up any such common law defence,  there 
might be one defendant who can use such a defence before parliament has ample 
opportunity to remove it.  That is not a great evil. Common law rights should not 
easily  be  removed,  much  less  so  on  the  basis  of  hypothesising  any  residual 
common law rights  are  necessarily  wrong.   Who is  to  say that  some residual 
common law defence is not in fact reasonable when applied to a particular case? 
There is no known evil removed by inserting this clause, while there may well be 
significantly increased dangers to good parents from its enactment.

S59 is not “naked” legislation: the various historic findings of the courts guide 
its contemporary interpretation.   Most of the debate about s59 makes little reference 
to  this  (apart  from  inflamed  comments  about  two  or  three  judgements  where 
proponents of repeal assert they possess greater wisdom than the courts who heard all 
the evidence).   Public awareness of case law is probably negligible.  In view of the 
evident  if  nonetheless  ill-founded disquiet  as  to  the  appropriateness  of  s59,  some 
clarification could be prudent.  Rather than creating new and contentious definitions, 
why not take appropriate judgements as a basis for enacting an explanatory clause in 
s59?  The learned judge’s finding that “in determining whether the force used was 
reasonable, regard must be had to the characteristics of the child such as physique, sex 
and state of health” could form the basis of an inclusion in s59 that might go far to 
ameliorating  public  disquiet  and  providing  clarity,  while  preserving  appropriate 
balance between family responsibility  for  the guidance of  children and the state’s 
responsibility for protecting children from assault.  

The Committee’s proposed amendments should be rejected as unnecessary and 
unsafe.  Nevertheless the Committee’s discussion has indicated that amending the Act 
by  the  insertion  of  a  new clause  “2a  In  determining  whether  the  force  used  was 
reasonable, regard must be had to the characteristics of the child such as physique, sex 
and state of health.” might be appropriate.  

The Law Society is not alone in suggesting amendments to the Act.  Professor 
Bill Atkin and lecturer Fran Wright from Victoria University advocate repeal of s59 
and inclusion of a new section on the pretext that “doubt about the legal status of 
parental applications of force”84 is needed.  Of the four additions they propose, three 
are already provided for in the Act: only the proposal of “confining the child for a 
short period, such as ‘time-out’ punishments” is new.  Two things are very significant 
here.  Firstly, there is a very clear implication that without such a provision, “time-
out”  and  similar  punishments  would  be  illegal  if  s59  is  repealed.   Secondly, 
introduction  of  such  a  clause  at  the  same  time  as  the  “reasonable  force”  test  is 
repealed  would  allow  for  quite  extraordinary  abuse.   If  the  “reasonable”  test  is 
removed,  any confinement,  such  as  shutting  a  frightened  child  in  a  small  dark 
cupboard, would be legal.  Such a confinement is unlikely to be found “reasonable” 
under s59 but would be completely uninhibited under the proposed amendment.

This  highlights  the  considerable  danger  in  any  amendment  that  shifts 
judgement from a jury applying a “reasonable” test to judges or officials applying 
rules mechanistically.  

Belatedly Ms Bradford herself has conceded she has got her repeal bill wrong, 
admitting “she will need to make a raft of concessions to get it through.”85  It has been 
plain to  observers  ever  since her  bill  was  introduced that  it  would outlaw simple 

84 The Dominion Post 30 August 2006
85 http://www.newstalkzb.co.nz 13 September 2006

BY FEAR AND FALLACY 41

http://www.newstalkzb.co.nz/


restraint, time out, and “light” smacking.  It stretches credibility that this has only just 
become clear  to  Ms Bradford.    Rather,  she  is  conceding  a  willingness  to  delay 
making  all correction of children illegal in a single legislative step, so as to make 
incremental progress towards such repression.

In endeavouring to justify her position, Ms Bradford has resorted to using the 
term “reasonable” to describe some forms of correction.  She says, “It has never been 
my intention … to prosecute parents for taking reasonable actions.”86  Yet that is 
exactly what she is instigating by the removal of provision for “reasonable correction” 
from the  Crimes  Act.   Faced  with  the  fact  that  it  is  impossible  to  define  every 
reasonable sort of correction, she has to use the “r” word herself!  She demonstrates 
by this that there is no way in which reasonable correction can be specified:  what is 
reasonable is a matter of prudent judgment in different circumstances.  Ms Bradford 
has declared her determination to remove “reasonable force” from the act and in its 
place put something to the effect of “reasonable actions of a sort that involve force”.

Making significant  last-minute  amendments  to  the  bill  poses  the  very  real 
danger that we get law that has not been subject to sufficient scrutiny.  Political horse-
trading to get some sort of a repeal bill passed by Parliament will result in law that 
satisfies politicians but may well deny families safety and justice.

If  any amendment  to the Crimes Act  is  needed, it  is  not needed to secure 
political aims, but to clarify a law that is publicly (though wrongly) perceived to be 
faulty.   By amending the Act to incorporate the clarity found in case law, public 
confidence in good law can be strengthened.  Anything else, especially if the result of 
“concessions to get a law passed,” will destroy good law, denigrate the process of 
lawmaking, and further undermine public confidence and safety.

86 http://www.greens.org.nz/searchdocs/PR10155.html 14 September 2006
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8. THE SUBVERSION OF JUSTICE 

Sue Bradford told a Parliamentary Committee, “Parliament is the place where 
laws should be made.”87  It was the second time she was right in this debate.88  Despite 
that, she and her supporters persist with a scheme that will move lawmaking from 
Parliament to the police.  It will be a giant step towards turning New Zealand into a 
state where the police make the law and police the law:  a police state.

Facing huge opposition,  advocates for the repeal of s59 of the Crimes Act 
have launched a litany of platitudes to obscure the draconian impact of repeal:
• All smacking will be criminal 
• All rebuke will be  criminal 
• All time out will be criminal 
• All restraining a child for correction will be criminal 
• All threatening a child of possible punishment will be criminal 
• Using anything to smack a child with will be criminal
• Anyone, not just police, will be able to arrest parents for any discipline causing a 

child to “suffer”, ranging from a rebuke through time-out to a smack

Most public discussion about the possibility of prosecution has focused on 
whether or not smacking will be an assault if s59 is repealed.  But this is not the only 
problem:  a rebuke that causes a child to cry would show he is suffering, and will, like 
smacking,  likely  be  considered  “cruelty  to  a  child”;  using  a  stick  or  proverbial 
wooden spoon will very likely be considered using a “weapon”.  That means anyone 
will be able to arrest a parent for rebuking or smacking a child any time and without a  
warrant.  

Police guidelines will be no restraint on smacking-phobes empowered by the 
Crimes Act to arrest anyone using force to correct a child or being cruel to a child.

Even now, the first line of action for Police when confronting child abuse is 
not  prosecution.   It  is  referral  to  social  welfare.   To that  extent  the  debate  as  to 
whether  or  not  smacking  parents  will  become  criminals  is  a  diversion  from  the 
greatest  danger:  children  are  being  taken  from  families  without  parents  being 
convicted of criminal offending now, and removing the restraint of s59 will make it 
worse.
87 Justice and Electoral Select Committee, Auckland, 8 June 2006
88 The first  was when she introduced the Bill  into Parliament with the stated purpose “to remove 
justification for the disciplining of children.”  Bradford has said that the Bill is not anti-smacking.  As 
expressed in Clause 3 it goes far beyond that: it is an important step in abolishing all discipline.

BY FEAR AND FALLACY 43



The Crimes Act

There  are  a  number  of  basic  parts  of  the  Crimes  Act  that  need  to  be 
understood.  The starting point is the definition of assault and ill-treatment of a child; 
then there is a range of situations in which reasonable force can be used as a defence 
against a charge of assault; there is a part that makes using excessive force criminal, 
even in situations where reasonable force is acceptable; finally there are the powers of 
arrest given to anyone without needing a warrant when they find someone smacking 
or disciplining a child when they are not protected by s59.

Assault  Section 2 of the Act defines assault as  the act of intentionally 
applying or attempting to apply force to the person of another, directly or  
indirectly, or threatening by any act or gesture to apply such force to the  
person of another, if the person making the threat has, or causes the other to 
believe  on  reasonable  grounds  that  he  has,  present  ability  to  effect  his  
purpose.  Direct force is obviously used in smacking someone, or restraining 
them either by holding on to them, or shutting them in a room for time out. 
Indirect  force  clearly  includes  forceful  rebuke.   Threatening  a  child  with 
possible physical punishment, or even raising a warning finger, would clearly 
also be an assault if not justified by s59.  Even Ms Bradford has admitted that 
repealing s59 will  make parents liable to prosecution “if they restrain their 
children or send them away for time out.”89  

Cruelty to a Child  Section 195 makes it a crime to wilfully ill-treat a child  
… in a manner likely to cause him unnecessary suffering.  There can be little 
doubt  that  the repeal  of s59 will  expose parents  to  conviction under s195. 
CYF claims categorically that “smacking damages children”90 which cannot 
mean  anything  but  that  in  its  view  children  suffer  unacceptably  when 
smacked.  Certainly  children  suffer,  albeit  briefly  and  minimally,  when 
smacked, and parents intend that suffering.  The reason for repealing s59 is 
basically the view that such suffering is deemed to be unnecessary.  Whatever 
the history  of  this  section  in  case  law,91 the  repeal  of  s59  would  create  a 
radically new context, and lay open the use of s195 against parents who cause 
children to suffer by way of rebuke, time-out or a smack.  Any offence against 
s195 carries a maximum five year prison sentence.

Use of a Weapon  Section 202C makes it an offence to use or intend to use  
anything as a weapon … while assaulting a person.  Opponents of smacking 
consistently use the term “weapon” to describe anything a parent might use to 
smack with.  The Courts have consistently found that s59 excuses reasonable 
use  of  an  implement  but  if  s59  is  repealed,  it  seems  certain  that  using 
something to effect an assault will be deemed to be using a weapon.  This 
offence also carries  a maximum prison sentence of five years.

89 http://www.newstalkzb.co.nz 13 September 2006
90 Positive Parenting Information http://www.cyf.govt.nz/484.htm
91 Charges of Cruelty to a Child are relatively infrequent.  However, repeal of s59 would significantly 
impact on s195.  See Appendix 2.   
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Justifications A wide variety of actions is stipulated in the Act as being 
grounds for using force in a  way that is not  an offence such as assault  or 
cruelty.  They are called justifications or excuses.  Some are available only to 
certain people (for example, the police can use force to arrest people in certain 
circumstances,  and  presently  parents  can  use  reasonable  force  to  correct 
children) while others are generally available to most people (such as using 
reasonable force to protect people or property or make an arrest at night).  It is 
critical to note that without these specific provisions, each of those perfectly 
reasonable  actions  would  be  an  offence  and  would  expose  the  person 
concerned to criminal conviction and possible imprisonment.  If any particular 
justification is removed from the Act, then the action that had been justified 
becomes criminal.

Powers of Arrest  If s59 is repealed, anyone will be able to arrest a parent 
smacking a child.  A little known section in the Crimes Act, s35, states “Every 
one is justified in arresting without warrant … Any person whom he finds 
committing any offence … for which the maximum punishment is not less 
than three years’ imprisonment.”  Both cruelty to a child and use of a weapon 
to assault someone have maximum prison sentences of five years, so anyone 
who  sees  a  parent  smacking  a  child  in  a  way  that  is  likely  to  cause 
“unnecessary suffering”, or smacking with a stick or such like, will be able to 
arrest  the parent  there  and then without  a  warrant.   S35 also provides  for 
anyone to arrest any person “found by night committing any offence against 
this Act.”  Smacking will be an assault if s59 is repealed:  anyone who sees a 
parent smacking a child during the night (defined in the Crimes Act as 9:00 
pm to 6:00 am)92 will be able to arrest them without police help and without a 
warrant.  Police  guidelines  and  CYF  protocols  will  be  no  restraint  on 
smacking-phobes empowered by the Crimes Act to arrest anyone using force 
to correct a child

No Offence Needed S26 of the Act allows for arrest  even if a crime has  
not been committed, but there is “reasonable” grounds to think it has. 93  That 
will  provide  a  licence  for  smacking-phobes  to  abuse  good  parents  on  the 
grounds of what is “reasonable”.  This is as dangerous as it is ironic: if s59 is 
repealed smacking-phobes will be able to use what they claim are the dubious 
standards of “reasonable” while good parents will be prevented from using the 
same standard of “reasonable”.

It  is  fatuous to assert,  “I  never set  out  to ban smacking”94 or  “I’m simply 
wanting to repeal existing legislation”95  because banning smacking is exactly what 
repealing the existing legislation will do.  It is fatuous to claim the “bill would simply 
remove the defence for parents to use ‘reasonable force’ to physically punish children, 
but  would not create a new offence.”96  True,  it  will  not  create a new offence of 
“smacking”, but it will make smacking the old offences of assault or cruelty.  It is 
fatuous to claim, “I’m not seeking to outlaw smacking either, which is a myth that’s 
92 Crimes Act 1961 s2
93 Will those effecting such an arrest be as reluctant to rely on the defence of “reasonable” belief and 
force as they are reluctant to allow parents to use that excuse in smacking children?
94 Bradford New Zealand Herald 23 May 2006
95 Bradford on TV2 Eye to Eye reported in http://www.scoop.co.nz/stories/PO0508/S00033.thm 
96 Bradford as reported in the New Zealand Herald 23 May 2006
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being driven up by my opponents.  All I’m doing with my bill is seeking to repeal one 
clause of the Act.”97  It doesn’t matter how often Ms Bradford repeats this claim, it 
won’t change the fact that repealing that one clause will outlaw smacking.

The Children’s Commissioner plays the same deceptive game.  A presentation 
by her office claims repeal of s59 “does not create an offence of physical punishment 
for which parents can be prosecuted and convicted.”98  Of course not:  no new offence 
is needed because parents  will  be exposed to  the existing offences  of  assault  and 
cruelty.

Ms Bradford says she does not want to outlaw “light smacking,”99 but not, it 
seems because  she  accepts  the  validity  of  a  light  smack,  but  because  it  is  not  a 
presently attainable political goal: “it’s too soon in this country to criminalise parents 
who lightly smack their children.”100  “Repeal of s59 is only one small strand of what 
we need to do.”101  So clearly the ultimate goal is to ban light smacking, and all the 
declamations about not wanting to stop smacking are a slight-of-hand.  If an outright 
ban on smacking can’t  be achieved now, repeal  of  s59 is  a  softening up,  a  little 
increment in totalitarianism instead of the entire revolution in one step.  

Calls for assurances that “light” smacking will not result in prosecutions have 
proliferated  in  an  attempt  to  gain  leverage  for  repeal  of  s59.   Ms  Bradford’s 
concession that something might need to be done to “make it absolutely clear that [her 
Bill]  did  not  seek  to  outlaw  light  smacking”102 is  echoed  by  the  anti-smacking 
coalition of Barnados, Plunket, Unicef and Save the Children who have demanded 
that the police “offer an assurance to the public that they will not prosecute trivial 
offences.”103  The reason given is not that such prosecution would be wrong or that 
light smacking is to be accepted, but “so that parents do not reject an important social 
reform because they fear being persecuted if they lightly smack.”104  

Three things are happening here.  Firstly, in an attempt to win repeal of s59 
there is an attempted cover-up as to the real impact of such a repeal.  Secondly, the 
standard of “reasonable” in which all relevant information is weighed will be replaced 
with a single uncertain criterion of “light” (whatever that actually means).  Thirdly, 
what is “light” will not be decided by a jury examining the evidence in a real-life 
context,  but  a  bureaucrat  (police  officer,  social  worker  or  similar)  with  arbitrary 
powers.  Replacing the “reasonable” test for smacking judged in a public court with a 
“light” test judged by an individual (whether in uniform or not) in private is as unsafe 
for parents and our democracy as would be the moving of all “reasonable” tests in the 
Crime’s Act away from the courts.

Ms Bradford’s real attitude to smacking was too clearly revealed in August 
2006 when she learnt of parents delegating authority to a private school to smack their 
children.  Her immediate, vehement response was to call for prosecutions!  There had 
been no complaints, there was no evidence, there was not even an indication of any 
child actually being smacked, let alone how “light” any smacking might be.  But Ms 
Bradford’s  cry  was,  “Investigate!  Investigate!”105 rather  than  “Educate!  Educate!” 
Why should we expect it to be any different if her bill is passed?

97 Investigate volume 6 issue 65 June 2006 p36
98 Bhikha Legal Perspectives on Section 59 and the International Context on Physical Punishment of  
Children Office of the Children's Commissioner, March 2006
99 New Zealand Herald 23 May 2006
100 Eye to Eye
101 Investigate op cit
102 The New Zealand Herald 23 May 2006
103 http://www.stuff.co.nz/stuff/print/0,1478,3744637a11,00.html 26 July 2006
104 ibid
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Anyone  who  reads  the  Act  knows  however  that  repealing  s59  will ban 
smacking outright, and no cynical posturing about not making it illegal will change 
that.  Repeal of s59 will go further: it will ban all use of reasonable force in correcting 
children.   The  Bill  itself  makes  this  very  clear.   It  states,  “The  effect  of  this 
amendment is that the statutory protection for use of force by parents and guardians 
will be removed.  … The use of force on a child may [then] constitute an assault 
under section 194(a) of the Crimes Act.”

The equivocation over this by proponents of repeal is staggering.  In her policy 
statement on s59 the Children’s Commissioner claims on the one hand that “repeal of 
section  59  will  not  result  in  the  prosecution  of  parents  who  use  mild  physical 
punishment occasionally, or as one strategy in their disciplinary repertoire,” but on the 
other hand, “If, however, parents commit an offence equal to assault they face the 
same consequences regardless of the age of the victim.”  The Commissioner herself 
supplied  a  definition  of  “assault”  from  an  internal  office  briefing  that  differs 
significantly from what she has been saying in public: “any intentionally applied force 
(no  matter  how  slight)  constitutes  an  assault.”106  Despite  her  denials,  the 
Commissioner  knows that  any  application  of  force is  an  assault  unless  there  is  a 
statutory justification or excuse, and that any “mild physical punishment, no matter 
how  slight”  will  be  an  assault  if  s59  is  repealed.   The  Office  of  the  Police 
Commissioner has reinforced this: “If section 59 was repealed … smacking of a child 
by way of corrective action would be an assault.”107

Much has been made of the fact that Police have a degree of discretion as to 
whether or not a prosecution of any offence is warranted.  This is not a matter of 
determining  whether  or  not  a  robbery,  assault,  or  whatever  has  happened,  but  as 
police legal adviser Joanna Bond has written,  “Whether a prosecution is required in 
the public  interest.”108  That  practice would not  change after  a  repeal  of  s59:  “In 
investigating a complaint of assault on a child, police would consider the amount of 
force used in the circumstances”109 as they do presently.  As they prosecute now “in 
the public interest” for smacking that the courts have found to be reasonable, so they 
will prosecute in the future.  The claim that police will not prosecute for a light smack 
after s59 is repealed is untenable since they already prosecute for that.  

In one such case the Court of Appeal overturned a conviction because “two 
smacks … amounted to nothing more than a pat on the bottom.”110  If such petty 
smacking already gets as far as the Court of Appeal, repeal of s59 is not going to 
make such prosecutions less likely.  Ms Bradford says, “I cannot imagine a day in this 
country when a  policeman or a  court  would arrest  or convict  someone for lightly 
smacking a child.”111  It appears she lacks imagination, since that is exactly what has 
happened.  It appears she also lacks knowledge of what is really happening in New 
Zealand.  She seems similarly blind to the Pandora’s box of prosecutions she will 
spring open if she is successful in repealing s59.

105 Bradford called for “a full investigation to ascertain if any child had been assaulted.”  The New 
Zealand Herald 13 September 2006.  She leaves no doubt that she wants a prosecution rather than an 
exercise of police discretion!.   
106 Bhikha (statement in parenthesis is part of the quotation)
107 New Zealand Herald 15 February 2006
108 New Zealand Herald 24 August 2006
109 ibid
110 R v Hende [1996] a NZLR 153 (s59 was not used as a defence in this case)
111 New Zealand Herald 14 June 2005
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Barnardos have been particularly aggressive in claiming that “Police do not 
prosecute  trivial  offences.”112  Clearly  the  Court  of  Appeal  disagrees.   Barnardos 
claims, “Parents have little to fear of possible widespread prosecution for occasional 
use of minor physical punishment.”113  Widespread prosecution is not the issue.  Even 
occasional prosecution will  constitute an horrendous abuse of parents and create a 
culture  of  fear  in  which  good  parents  wait  to  be  the  next  random  sacrifice  to 
smacking-phobia. 

Barnardos’ assurances that parents will be safe are equivocal: on the one hand 
they refuse to trivialise smacking, insisting that all smacking is abusive, yet on the 
other they speak of “trivial smacking” as being acceptable.  Either their grounds for 
total  opposition  to  smacking  are  untenable,  in  which  case  some  smacking  is 
legitimate, or their trivialising of “minor physical punishment” is  a ploy to secure the 
repeal of s59.  That aside, they are in no position to pontificate on what police will do 
in  the  future,  especially  as  police  already act  in  a  way Barnardos  say will  never 
happen.

Reliance on police guidelines would be singularly foolish.  Despite supporting 
repeal  of  s59,  Professor  Atkin  from  Victoria  University  warns  that  “it  is  not 
necessarily  the  case  that  discretion  would  be  exercised.   … In  the  context  of  a 
campaign against the use of force by parents towards children it might be considered 
undesirable to dilute the effect of the new rules through selective enforcement.” 114  In 
other words, the present debate is setting a context that will influence police in such a 
way that  their  use of  discretion is  highly unlikely.   Rather  than police guidelines 
protecting parents, they will be overwhelmed by the significance of repealing s59. 
The “signal” repeal of s59 will send will be unmistakeably one inclining the police to 
prosecute good parents who are reported for smacking their children.

Excessive Force Another part of the Act that is significant is s62 which 
makes anyone who uses reasonable force in “excess” criminally liable.  In 
other words, the very protection people say they want already exists in the 
Act:   it  is  a  specific  offence  to  use  legitimate  force  to  excess.   All  the 
protections and checks and balances needed to safeguard children are already 
in place and are already in use.  

The only real reason for repeal is Ms Bradford’s claim to know better than 
juries:  “We have seen time and again juries fail”115 despite also saying, “I wasn’t in 
court so I really don’t feel able to speak with authority on it.”116  She wasn’t in court, 
she didn’t hear the evidence and by her own admission she can’t speak with authority 
on what the courts decided.  But she still claims her judgement is better than that of 
the juries who were there and did hear the evidence.  She tells us her Bill will not 
make  smacking  illegal  when  it  plainly  will,  and  that  she  doesn’t  want  to  stop 
smacking when her Bill itself says it will stop force being used on children.  While her 
Bill may be clearer and more consistent than she is, neither her Bill nor Ms Bradford 
should prevail  upon the  majority  of  New Zealanders  who accept  smacking has  a 
legitimate place in the nurture of our children.

112 Barnardos http://www.barnardos.org.nz/AboutUs/news06/smacking.pdf August 2006
113 Barnardos http://www.barnardos.org.nz/AboutUs/news06/auccouncil.pdf 25 August 2006
114 The New Zealand Herald 29 August 2006
115 Bradford quoted by CASI http://www.casi.or.nz/issues/justice/S59GreenBill2005.htm 
116 Investigate p37
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Delegation of Lawmaking to Police

In an attempt to obscure the draconian impact of repealing s59 Ms Bradford 
and others claim that the police can be trusted to develop and apply sensible policies 
that would not result in parents who smack being prosecuted.   There are three truly 
dangerous presumptions here: the first is that it is safe for lawmaking to be delegated 
to the police; the second is that it is safe to make law that is intended only to send a 
message but never be enforced; and the third is the false assumption that it is only the 
police who might invoke actions against parents who smack.

One of our most fundamental democratic protections is that, as Ms Bradford 
says, lawmaking belongs in Parliament.  Law should be made in the public arena with 
public  announcement.   There  should  be  an  un-crossable  Rubicon  between  the 
institution that makes the law and the one that enforces it.  That is what we have in 
New Zealand today:  the police force enforces the law made in Parliament.

In contrast to a democracy, a police state is one in which those who police the 
law make the law they police.  In such a situation, laws can be changed at the whim of 
those in power: there is no public scrutiny, no public announcement, and above all, no 
certainty.  Citizens have no clarity as to what law prevails from time to time – they 
live in fear of the knock on the door.  The only way they can know what the law 
requires is when they are arrested. 

Marie Russell from EPOCH said, “We need a sensible approach here, let’s use 
common sense,” arguing that “police guidelines would be enough to guard against 
trivial  prosecutions for smacking.”117  Beth Wood from UNICEF told Radio New 
Zealand, “I want [smacking] to be against the law, but I don’t want [parents who 
smack] prosecuted.”118  “Criminalising [smacking] would not be in children’s best 
interests.”119  

There is probably no faster way to promote a breakdown of law and order than 
to pass laws with the announcement they will not be enforced.  This institutionalises 
indifference to law:  it  trains people to keep law they think is  appropriate and to 
disregard law they think isn’t appropriate.  

Underlying the opposition to smacking is a denial of absolutes of right and 
wrong.   In such a world-view, law is no longer seen as something to be obeyed for 
the  good  of  individuals  and  society,  but  as  educative.   Of  course  that  makes  a 
nonsense of having punitive laws, so law is gradually stripped of its punitive aspects 
and vested with magical powers to reform individuals and society as a whole.  Such 
an educative function is attributed to the repeal of s59, as Beth Wood made clear 
when she said repeal of s59 would “signal the unacceptability of physical discipline 
but … not … result in prosecution.”  But the primary function of law is to restrain evil 
and reward good.120  True, law does have an educative function:  punishment and 
reward,  and  the  fear  of  punishment  and  hope  of  reward,  not  only  restrain,  they 
educate.  But there is neither restraint nor education in law stripped of its punitive and 
rewarding functions.

The whole concept of law upon which our democracy is established is that if 
law exists it must be obeyed.  There is no proper discretion for individuals to defy law 
because  in  their  judgement  they  don’t  have  to  obey  a  particular  law that  plainly 

117 http://www.newswire.co.n/main/viewstory.aspx?storyid=318717 
118 National Radio 21 June 2006
119 http://www.stuff.co.nz/stuff/print/0,1478,3679807a6160,00.html 26 May 2006
120 Romans 13:1-5
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applies  to  them.   Once  such  discretion  is  accorded  citizens,  either  anarchy  or 
corruption prevails (or both!).  No law that is not meant to be law ought to be passed 
by Parliament.

If the decision as to what is a permissible smack (albeit an illegal one) and 
what is an impermissible smack is left to the police we will have the fundamental 
conditions of a police state.  

• No one will have certainty as to what the law is.  It is all very well to say that Police 
Guidelines will prevail – there is no obligation to publish those guidelines and there is 
nothing to prevent them being changed at a whim

• Police Guidelines do not have the force of law.  They are only guide-lines: whether or 
not they are followed in any particular instance is a matter of whim

• If  some laws  are  meant  to  be  enforced  and  some are  not,  citizens  are  placed  in 
jeopardy of obeying or disobeying the “wrong” laws, and the only security they will 
have will be the whimsical absence or intrusion of the police 

It  is  not  a  matter  of  mistrusting  the  police  in  some  disparaging  way: 
democracy trusts no one with power.  The whole idea of democracy is to constrain 
and limit  power with checks and balances under public scrutiny.   Power tends to 
corrupt, and one of the most basic ways of restraining corruption in the Police Force is 
to empower it  only to  enforce law that  is  openly made by a  completely separate 
institution.  It should be a Parliamentary responsibility as to what the law is, and a 
policing one to enforce that law.  Politics and the Police must be kept separate.

We need to be protected by laws, not promises.121

But as I said at the beginning of this chapter, the first line of action for Police 
when confronting child abuse is not prosecution but referral to social welfare.

There is a Greater Danger than Criminal Prosecution 

With repeal  of  s59  Child,  Youth and Family is  far  more likely to  use the 
pretext of smacking to intervene catastrophically in families.  

Child, Youth and Family has the power to take children into care and uses that 
power.  In 2004/5 53,097 children came to the attention of CYF.122  That figure is 
expected to rise to 74,000 by 2006/7123 without making allowance for any increases 
arising from a repeal of s59.  This means that over 5% of children and young people 
in New Zealand come into some degree of CYF care each year, and the number is 
increasing rapidly.   The most  significant increase arises from “a steep increase in 
notifications” by Police.  Some 5,400 of those who come under care are expected to 
be  “in  placements”  (removed  from  their  families)  in  2006/7.   The  figures  are 
staggering.  

CYF argues that the escalation in numbers of children coming into care and 
placement  is  a  result  of  “a  shift  in  societal  tolerance  of  child  abuse  and  more 
willingness of government agencies to refer cases.”  The Minister for Child Youth and 
Family, Ruth Dyson, says that in the present climate of sensitivity to child abuse, 

121 J A de Graaf in private correspondence
122 2006/07 Estimates, Vote Child, Youth and Family Services, Report of the Social Services Committee 
House of Representatives Wellington 2006 p4 
 http://www.clerk.parliament.govt.nz/Content/SelectCommitteeReports/ssestcyfs07.pdf 
Unless otherwise indicated, all data in this section is taken from this report.
123 CYF estimates that “about 50%” are repeat cases
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government agencies and the “police are more inclined to refer cases to CYF ”124 

which she says is not always the best course of action.  But instead of “trying to stop 
the police” making more referrals,  she intends to develop better  “systems” within 
CYF for handling the increased load.  The repeal of s59 would intensify sensitivity to 
smacking and send a very strong message to the police to continue referring cases of 
smacking to CYF rather than dealing with them themselves.

One of the main strategies CYF has adopted to manage the increased numbers 
is “early intervention”: intrusion into families where nothing wrong has been done but 
where Social Workers think something might eventually go wrong.  Another strategy 
is  to  hold  daily  “care  conferences”  with  Police  who  will  be  able  to  pass  on 
information about incidents of smacking (among other things) that have come to their 
notice.

CYF’s  very  public  policy  on  smacking  is,  “Smacking  is  not  okay.   [It] 
damages children.”125  In May 2006 CYF allocated $53 million (growing annually 
from $4.2 million in 2003/04) to anti-smacking education.126 Although the programme 
was labelled “Education on Parenting” it was entirely focused on smacking-phobia: 
“This programme is designed to provide a public education programme for parents on 
alternatives  to  physical  discipline.  The  programme  will  promote  safe,  effective, 
nonphysical  (sic)  ways of  disciplining  children.”  Yet  the  Minister  responsible  for 
CYF told a Select Committee that CYF didn’t have a policy on s59!127  

Here  we  have  a  state  agency  with  enormous  powers  publicly  opposing  a 
lawful practice.  Smacking is already one indicator of what CYF deems inadequate 
parenting that puts children at risk.  What will its role be if smacking becomes illegal? 
If s59 is repealed, Police Guidelines will be totally irrelevant.  CYF itself spells out its 
independence:  “We take a  look independent  of  any other  statutes,  whether  or  not 
according to  the definitions  in  our  Act  the  child  is  in  need  of  care  or  protective 
services.  Regardless of any criminal action, we will take action independent under 
our statute.”128

The Act  CYF refers  to  does  not  require  children to  be  physically  harmed 
before  they  are  deemed  to  have  been  abused.   Abuse  can  include  emotional  ill-
treatment or deprivation129 and harming emotional wellbeing.130  Actual harm need not 
have occurred before a child is taken into care:   if  a child is thought  likely to be 
emotionally impaired parents lose their child.

Into this context the repeal of s59 is said to “send a signal” that will discourage 
smacking but not result in parents landing in trouble!  It is difficult to see it sending 
any signal to CYF except the signal to fully use its powers to take smacked children 
into care.  Whether children are actually harmed by a smack will be irrelevant: CYF 
has  already  declared  its  conviction  that  smacking  is  harmful,  so  any  smack  will 
clearly signal by CYF’s standards that a child is at the least likely to be emotionally 
impaired.  CYF already applies that standard, but is clearly somewhat restrained by 

124 Radio New Zealand Morning Report 29 August 2006
125 Positive Parenting Information http://www.cyf.govt.nz/484.htm 
126 2003/04 Estimates, Vote Child, Youth and Family Services, Report of the Social Services Committee 
House of Representatives Wellington 2003 p4 
http://www.clerk.parliament.govt.nz/Content/SelectCommitteeReports/sscyfest04.pdf 
127 Hon Ruth Dyson, Associate Minister for Social Development and Employment (CYF) to Social 
Services Select Committee 23 June 2005
 http://www.clerk.parliament.govt.nz/Content/SelectCommitteeReports/ssvotecyfs06.pdf 
128 Paul Tyler Chief Executive CYF  Select Committee 23 June 2005 op cit
129 Children Young Persons and Their Families Act 1961 s2
130 s14
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s59.  The repeal of s59 will be a declaration of an open hunting season on parents who 
smack.

If  all  this  sounds  implausible,  consider  the  position  of  such  a  significant 
organisation as the Paediatric Society which says that if parents smack their children 
following a repeal of s59 they will have “no interest in punishment of parents” but 
“may require removing children from the environment.”131

131 Elder Listener op cit
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9. BEATING UP ON CHRISTIANS

New Zealanders  now live in  a  country  where  the  government,  through its 
agencies and state-funded publications, sponsors an official version of the Christian 
faith,  and  where  those  same  government  agencies  publicly  disparage  and  shame 
traditional Christian belief and the Christians who believe it.  It seems to have been 
started by Dame Silvia Cartwright who, as Governor-General, expressed her horror at 
parents  “who have  a  deliberate  policy of  punishing  their  children  physically  as  a 
misguided form of discipline …. completely misinterpret(ing) Christian teaching.”132 

Recognising  that  many  Christians  do  in  fact  support  smacking,  the  Children’s 
Commissioner writes off their faith with the words, “their views are not promulgated 
by  Christian  leaders,”133 thereby  disparaging  those  very  many  respected  Christian 
leaders who dare to differ with her.  The recently published Children are Unbeatable 
booklet  co-sponsored  with  tax  funding  through  the  Office  of  the  Children’s 
Commissioner  and  launched  at  Parliament,  denigrates  the  faith  of  traditional 
Christians.  In short, the state is now beating up on Christians.

There are three issues here.  The first is the intrusion of the state into religion. 
The second is the quirky religion being promoted as the new orthodox Christianity. 
Thirdly, however, is the inevitability of religious tension arising from the fact that the 
smacking debate exposes the underlying religion of those opposed to smacking: theirs 
is a faith that with all the good-will in the world cannot but clash with other faiths.

An Official State Version of Christian Belief

Neither the Government nor its representatives have any place in telling New 
Zealanders what their faith should be or how to interpret their particular scriptures.  

In Children are Unbeatable “Christians (who) believe in a literal interpretation 
(of the Bible)” using “a few texts”134 are attacked.  The official “Christian Perspective 
on the Discipline of Children” is then presented, using various religious advocates to 
press the argument for autonomy in place of discipline.  Now there is nothing wrong 
with Christian belief being debated and interpretations of the Bible being challenged – 
except by a state that claims religious neutrality.  I am more than willing to discuss 
my faith, but that is not the issue.  The issue is that in our secular democracy the state 

132 Dame Silvia Cartwright Speech to “Save the Children AGM” Wellington 16 June 2002
133 Child Rights
134 Children are Unbeatable p30
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has no place telling one sector of a faith-community they have got it right and another 
sector they have got it wrong.  If our state is truly secular,135 no state agency should be 
doing this.  No state official should be doing it in an official capacity.

Dr Kiro accused me of following a belief that was “supported by a particular 
Christian scripture that is shared by a minority within the Christian community.”136 

Even if the view is a minority one, that does not invalidate it, or give the state the 
right to tell me to abandon it.  Elsewhere she assumes the role of prophet/priest to 
announce, “There is no basis to say that physical punishment is a practice required by 
any religion or religious group.”137  To hold this as true she must either write off those 
religious groups who do believe physical punishment is required, or reinterpret their 
teachings in a way their  own prophets and priests have not done.  Such hubris is 
matched only by the claim to have completed a “full literature review” of religious 
writing on the subject.

Children  are  Unbeatable cites  “New Zealand  based  Samoan  minister  and 
theologian, Nove Vailaau” as its authority on biblical interpretation.  This is the same 
Rev  Vailaau  who  lectures  for  the  Children’s  Commissioner  on  A  Theology  of  
Children.  Again, the issue is not whether or not Rev Vailaau’s teachings are orthodox 
or novel, or whether he represents a majority or minority point of view, but that one 
particular theology is being promoted by the state.  

At the crux of this, in Cindy Kiro’s words, is a determination to impose a 
personal belief system on Christians whose “beliefs are at odds [with] any notion that 
children are autonomous rights holders entitled to the same, or in some cases, better 
protections, than adults.”138  Two things are significant in this statement: firstly, it 
comes from a paper about strategy,  so the choice to oppose Christian beliefs  is a 
strategic  one  and  is  not  accidental;  and  secondly,  she  identifies  her  bottom-line 
religious  belief  that  children  are  autonomous.   Such a  belief  in  the  autonomy of 
children may be a permissible religious belief for an individual in a secular state, but 
not for promotion by an official in that state.

Both Pritchard (in  Children are Unbeatable) and Vailaau (in  A Theology of  
Children) maintain that 
• “the Book of Proverbs is the only part of the Bible that includes verses that might 

be quoted to imply that physical punishment of children is recommended” 139

• a non-literal interpretation of those verses is correct

Pritchard also cites “another New Zealand Minister Glynn Cardy” who advises 
Christians to
• “Choose a God who abhors violence” and
• “Connect with an historical Jesus who did not use violence”140

Vailaau explains his  particular beliefs in detail  in  A Theology of  Children. 
They include
• Punishment is not part of discipline

135 The reality is that a neutral secular state is a myth:  every state has religious presuppositions that 
shape its values and decision making.  But so far as our state  claims to be secular and religiously 
neutral, let it be consistent.  If it wants to advocate certain religious beliefs, let it openly identify itself 
as of a particular religion instead of maintaining a pretence of secular neutrality.
136 p11 above
137 Child Rights
138 Using Children’s Rights
139 Children are Unbeatable p31
140 ibid
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• God does not judge in anger
• The biblical “rod” is a metaphor for comfort and a figure for the Law
• Parents who “provide punishment are very pessimistic”
• Your children are not your children
• Children’s souls “dwell in the house of tomorrow”

Not only are those beliefs invalidly promoted by the State, they are repugnant 
to many of its citizens.

A Biblical Christian Response

Proverbs is not the only place in the Bible where chastening children is found. 
Such chastening is implicit in a range of biblical books, but can, by way of example, 
be seen clearly in the New Testament letter to the Hebrews where God’s disciplining 
of those he loves is described as painful, hard and unpleasant.  If we don’t experience 
this chastening discipline, Hebrews tells us we are illegitimate children, not children 
of love.  

A profession of love without discipline is an empty profession: at best, the 
nature  of  true love is  not  understood,  and at  worst  “love” is  used as a  cloak for 
abandoning a  child  to  undisciplined autonomy.   According  to  the Bible,  God the 
Father  disciplines  those  he  loves  for  their  good  with  discipline  characterised  by 
measured pain in the same way loving human fathers discipline those they love for 
their good with correction that is painful.  

The Bible teaches that God’s discipline does not create a relationship of love; 
it arises from it.  The Father does not correct us so he can love us, but because he 
loves us he corrects us.  Establishing a loving relationship with God is, according to 
the Bible, something God does by grace through our faith in Jesus Christ, and not by 
anything we do or suffer.  But within that established loving relationship, suffering 
and discipline have the aim of training those God loves to make right choices.  

The Bible teaches that loving discipline requires submission: “Submit to the 
Father.”141  The requirement that those being chastened must submit could not  be 
made plainer.  Children’s Commissioner Cindy Kiro is right: this is the very opposite 
of the autonomous child who is not required to submit, is not chastened and is not 
loved.

The Bible teaches that loving discipline leads to “a harvest of righteousness 
and peace for those who have been trained by it.”142  The true character of biblical 
chastening could not be made plainer: its nature is the unpleasant infliction of pain; its 
context is that of Fatherly love; its goal is training for self discipline; its outcome is 
the self-disciplined choosing of what is right.

Hebrews  reflects  the  words  of  the  Old  Testament  books  of  Deuteronomy 
“Know then in your heart that as a man disciplines his son, so the LORD your God 
disciplines you,” and 2 Samuel “I will be his father, and he will be my son.  When he 
does wrong, I will punish him with the rod of men, with floggings inflicted by men. 
But my love will never be taken away from him.”143  The God of the Old Testament is 
unquestionably the same God as the God of the New Testament:  a God who loves his 
people, and in love chastens.  
141 Hebrews 12:9
142 Hebrews 12:11
143 Deuteronomy 8:5 & 2 Samuel 7:14,15
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The  dichotomy  between  love  and  chastisement  expressed  by  Rev  Vailaau 
when he says, “Scripture places a greater emphasis on love”144 is therefore fallacious. 
The Bible does not see them as separate, much less opposed to each other.  In the 
Bible the God who loves is the God who chastens, and anyone who sets out to love 
his children as God loves his children will, when appropriate, chasten.

The idea that the biblical rod is a metaphor is superficial.  In the first place a 
metaphor only has meaning if it has reference to a real image, a literal meaning.  In 
other words, God could not use a metaphorical rod if the culture of the metaphor 
knows nothing of a real rod.  In fact “the whip and the rod played their part in” the 
education of children in ancient Israel.145  That gives meaning to the metaphorical rod 
by which God inflicts suffering on those he loves and seeks to correct.

True, the Hebrew word  shevet (or  shebet cf Vailaau) can mean “sceptre or 
staff”,  but  that  is  selective,  for  its  full  range  of  meanings  is  “rod,  staff,  club, 
sceptre.”146  Interestingly, the “club” here is a “shepherd’s club”.  Its use results in 
wounds (Hebrew nega’).

Glynn Cardy may recommend choosing  a  designer  God,  but  as  a  biblical 
Christian my faith is in God who is as he is, who reveals himself in the Bible and who 
does  not  give  options  about  our  redesigning  him to  our  image.   And  if  I  am to 
“connect” to Jesus (whatever that means) I want to connect to the biblical Jesus, the 
one whose love took him to Calvary where he died under the punishment of God’s 
wrath in my place, the Jesus whose love saw him make a whip and in anger drive the 
thieves and cheats out of the Temple.147

It is basic biblical teaching that children’s souls are in the children as opposed 
to the Eastern mystical concept of a “house of tomorrow” proposed by Vailaau.  

One  of  the  interesting  but  erroneous  concepts  that  keeps  recurring  is  that 
punishment  is  antithetical  to  both  love  and  discipline.   Apart  from  this  being 
thoroughly unbiblical, it does highlight the nature of the religion the state wants to 
promote, one in which there is no place for any form of punishment in the nurture of 
children.148  

As a Bible believing Christian, I am committed to a pattern of love rooted in 
God’s revealed nature, exemplified in Jesus.  It sees love as training those in our care 
in what is right by a range of strategies, including holding people responsible for 
wrongdoing by way of punishment.  Punishment is a part of good discipline.  Love 
requires such discipline of those we train or nurture.  There is more to love than 
discipline, but there is no love of children in our care without it.  How can I claim to 
love my children and not correct them when they do wrong?  It is not love to show 
only “positivity” to children needing correction, it is escapism.

For Bible believing Christians the rightness of smacking arises not only from 
biblical  injunctions  to  chasten  children,  but  also  from the  biblical  concept  of  the 
rightness of punishment, which in its turn derives from the biblical concepts of who 
we are as people and who God is.  

The Issue of Identity

144 Children are Unbeatable p32
145 Roland de Vaux Ancient Israel: its life and institutions Darton Longman & Todd London 1980 p48f
146 Brown, Driver & Briggs Hebrew English Dictionary 
147 John 2:15-16.  One is tempted to ask how Jesus did this in a non-judgemental and positive manner.
148 Nonetheless it demands that the state punish citizens, predominantly as a corrective measure.
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God is our creator.  He created us in his image to serve him.  Who we are – 
our identity – can never be cut loose from our being creatures, our being in God’s 
image, and our being in relationship to God.  From birth to death and on into eternity 
we are God’s servants.  We have our beginning in God’s creative work and we have 
our continued being in his sustaining work.  We never cease to be creatures, we never 
cease to be servants and God never ceases to be Lord.  We may render that service in 
faithful submission or in arrogant rebellion, but because we are dependent upon God 
for every faithful or rebellious breath, and because God is so perfectly Lord that our 
obedience  or  disobedience  is  used  by  him  for  his  own  purposes,  we  are  never 
autonomous.  All people always serve God and depend upon him.

Our identity is also determined in a significant degree by our parents. We are 
made in the likeness of God, but also in the likeness of our parents.  From them we 
receive, among other things, nature and nurture.  Parents have a God-given authority 
over children congruent with their responsibility for them, and children in their turn 
owe their parents honour and obedience.

Being persons made in God’s image includes being “choosers” who have a 
moral responsibility to choose to do right by God’s pre-determined and transcendent 
standards, and to answer to God for those choices.  It is because children are dignified 
with the image of God that punishment is necessary when they make wrong choices. 
Not to punish in such circumstances is to assume a child has no volitional or moral 
culpability.  It assumes a child’s soul cannot be reached to bring about changes in 
chosen behaviour.

A biblical Christian faith does not regard the text, “Folly is bound up in the 
heart of a child, but the rod of discipline will drive it far from him”149 as some sort of 
mechanical  ritual,  a  science-fiction  formula  for  changing  human  nature  without 
involving volition.  If it were so, there would be no place for punishment, because 
punishment is finite and linked directly to moral choice.  

A  mechanistic  approach  assumes  that  some  external  condition  can  secure 
perfect conformity to a desired standard.  It turns children into animals, stripped of 
one of the characteristics of being persons: moral choice.  That is exactly what is 
being promoted by smacking-phobes who maintain that given the right environment 
children will automatically behave appropriately.  When children are robbed of moral 
choice and controlled by a conformist  environment,  they become automatons,  not 
autonomous.  In this way measured, limited punishment is transformed into the realm 
of ongoing and never-ending conditioning.  Punishment deals with a specific offence 
by applying a specific consequence, then stops; restoration of normal relationships is 
immediate.  Conditioning is never-ending because it is unrelated to specific moral 
choices.   It  is  fundamentally  unjust,  and  leaves  the  subject  of  conditioning  in  a 
constant state of unrequited hope and uncertainty.

The  book  of  Proverbs  is  concerned  with  moral  choice,  and  exposes  the 
tendency of all of us to sin.  That is, Proverbs teaches us that left to ourselves we all 
tend to choose what dishonours God: to sin.  Interestingly, the Rev Vailaau agrees that 
“Children are sinful,”150 but because he maintains God does not punish, fails to offer 
biblical restraint for this sinfulness.  Environment, according to Proverbs, does not 
determine choice.  Choice arises from within.  Jesus taught the same thing when he 
said,  “Nothing  that  enters  a  man from outside  can  make him ‘unclean’  … From 
within,  out  of  men’s  hearts”  comes evil.151  Choice  is  a  moral  activity  for  which 

149 Proverbs 22:15
150 A Theology of Children 
151 Mark 7:18-21
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humans, being made in God’s image, are responsible.  The “rod of discipline” drives 
folly  (wrong  choice)  from  the  child  by  holding  him  responsible  for  his  choices. 
Punishment is not exorcism, but imposing an awareness of responsibility for a wrong 
choice, for sin.  It constrains sin and encourages right choices.  

Some attempt to separate behaviour entirely from the person.  They say that 
the behaviour must be dealt with but not in a way that impinges on the person, as if 
the person is not responsible for the behaviour.  Dobbs and Duncan give expression to 
this: “Children described that the adults were angry at the children themselves, rather 
than necessarily being angry at the behaviour.”152  There is not much point at directing 
anger at a behaviour; in fact, it is pretty well impossible to find a behaviour floating 
around, let alone address it in anger.  But if a child has chosen to behave in a wrong 
way, there is every point in addressing anger to the child to alert him to the wrongness 
of  his  choice,  to  hold  him  responsible  for  that  choice,  and  to  direct  him  to  the 
responsibility he has to make right choices in the future.  Not to do so depersonalises a 
child, making him a mere pathetic product of environmental conditioning.

A  biblical  faith  that  sees  the  place  of  punishment  in  restraining  specific 
immoral choices also recognises the place of reward in affirming and encouraging 
right choices.  It teaches children to be responsible for their choices irrespective of the 
environment.  It encourages a life that consistently aims to honour God whether or not 
surrounded by people or things organised to force conformity. 

The Religion of Autonomy

Autonomy is  implacably opposed to  such a  biblical  faith.   The Bible  sees 
children as dependent.  They are dependent upon God, and in his social order, they are 
dependent upon parents.153  But those who believe in autonomy want children to be 
cut free from dependence upon God and parents.  While they concede, “The child is 
born into the family and derives their (sic) identity partly from being a member of a 
family,”  they  go  on  to  say,  “each  child  is  an  individual  growing  towards 
autonomy.”154  In other words, autonomy is realised when identity ascends beyond 
relationship to God and parents.  We agree that “each child has a distinctiveness, an 
individuality that needs to be recognised,”155 but the claim to autonomy makes each 
child’s  distinctiveness  absolute.   In  this  view  children’s  status  is  determined  by 
individuality  on  its  own.   An  autonomous  child  is  necessarily  isolated  from 
relationships  of  nurture  and  guidance,  and  from  the  moral  standards  passed  on 
through such relationships.  Being autonomous is not therefore about responsibility, 
accountability and serving God, but, it is claimed, about independence and a lack of 
accountability.  

Not that this autonomy is in reality absolute.  When “autonomy” is spoken of, 
it is not autonomy from the Children’s Commissioner who must constantly impose 
her values on children and parents lest in their autonomy they do not conform.  It is 
merely a transference of dependence upon God and parents to dependence upon the 
state and its officials.
152 Children’s Perspectives
153 Nor, for that matter, are adults autonomous, for they depend both on God and on others in social 
relationships (such as marriage, family, and even the state in its place) established by God for mutual 
benefit.
154 ibid
155 ibid
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Belief in autonomy is so foundational and so pervasive it is like a religion.  In 
the  Religion  of  Autonomy,  the  State  replaces  God.   The  purpose  of  childhood 
becomes training for serving society.  It cannot be otherwise, for once God is removed 
(or displaced into a separate “spiritual sphere” that does not impinge on ordinary daily 
life), who else is a child to serve?  From where else is a child to derive his values?  He 
cannot take them from his family, because families differ.  And in any case the State 
has  declared  it  knows  better  than  families.   He  cannot  take  them from himself, 
because selfishness undermines the unity of the State.  He cannot take them from his 
ethnic  community  because  such  communities  differ,  and  the  state  demands 
conformity.  With such a belief only the State can determine what is best for children 
(and for that matter adults), and only the State can be the recipient of an individual’s 
service.  

Belief  in  autonomy  is  unquestionably  conformist.   The  Children’s 
Commissioner asserts, “The goal of discipline is to help children adopt for themselves 
the values and attitudes of the society they belong to.”156  She wants children to be 
conformed to society.  Of course, those values will vary depending upon the different 
societies to which different children belong.  But in no society can an individual have 
a degree of autonomy that embraces values and attitudes that differ from the rest.  So 
the social groupings to which children “belong” must be subsumed under the state, 
and  the  State  becomes  the  definer  of  what  is  right  for  every  child.   To  become 
“autonomous”, divergence and difference must be sacrificed to conformity.

With belief in autonomy the issue is also “ownership” of children.  The Rev 
Vailaau puts it this way: “Your children are not your children, They are the sons and 
daughters of life’s longing for itself.”157  The Children’s Commissioner undermines 
the right of parents “to raise their own children according to their own values and 
beliefs” by asking “when parents talk about their ‘own children’ does this mean they 
‘own’ their children?”158  Contrast this with her statement that “The goal of discipline 
is to help children adopt for themselves the values and attitudes of the society they 
belong to.”  Children, then, cannot belong to parents because they are said to belong 
to society.

Autonomy also undermines the family.  A biblical family is made of husband 
and wife in life-long monogamous covenant, having primary responsibility for the 
nurture of children God may give them.  God has embedded in families relationships 
of authority and submission, care and dependence, against which autonomy, by its 
very definition, rebels.  Those family relationships cannot be shared with the extended 
family or community, albeit the extended family and community have an important 
role in the nurture of children.159   

The  Children’s  Commissioner  accurately  expresses  her  commitment  to 
autonomy as a matter of belief when she asks, “How can I reconcile this view with my 
own … these beliefs are at odds [with mine]?”160  “I believe we have not only a right, 
but also a responsibility … to interfere with the private business of households.”161 

Beth Wood declared that “I would never claim [a minor smack] does any harm.”  So 

156 Child Rights
157 A Theology of Children
158 Cindy Kiro  Using Children’s Rights to Advocate for Strategic Change for Children and Young  
People  10th Australasian Conference on Child Abuse and Neglect, 15 February 2006
159 The Bible recognises that families can be broken, and provides for compassion and care for those 
who are hurt and in need.  But it does so within patterns of biblical relationships that do not undermine 
the basic family unit.
160 Using Children's Rights
161 Child Rights emphasis added
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why ban such smacks?  “I believe it [a ban] is needed.”162 At a foundational level their 
advocacy rests on what they believe.

Barnardos  New  Zealand  made  a  submission  to  the  Parliamentary  Select 
Committee advocating the need “to eschew any faith-based approach to section 59 in 
favour  of  a  secular  approach  based  upon  rational  discussion.”163  Yet  in  the 
Introduction to  its  submission  Barnardos  claimed  that  its  “inspiration  and  values 
derive  from the  Christian  faith”  and  went  on  to  state  that  its  guiding  principles 
included acknowledgement “of our Christian heritage” which had been “enriched by 
the beliefs of other faiths and philosophies.”  In this context Barnardos claimed all its 
decisions were “made on the basis of rationality and not religious belief.”  In other 
words they want to be seen as religious in inspiration and irreligious in practice.  Such 
confusion  cannot  obscure  the  fact  that  their  decisions  arose  from their  faith.   In 
rejecting their Christian heritage as irrelevant to decision making and replacing it with 
“secular  rational  discussion”,  they  declared  that  the  true  nature  of  their  faith  and 
guiding principles is rationality.  This faith in rationality and assertion of autonomy 
from God is a commitment to the Religion of Autonomy.  Their supposed rejection of 
faith  as  a  guiding principle  (having firstly  espoused it  as  just  that)  simply makes 
secular rationalism their faith and guiding principle.  They are making decisions in the 
belief  that  rationality  and  discussion  enables  them  to  decide  right  from  wrong 
independently of God.  

The approach of  those opposed to  smacking is  unquestionably faith-based. 
Theirs is a faith, as they say, that is diametrically opposed to biblical-Christian faith. 
The state’s promotion of faith in autonomy inevitably sets the state in opposition to 
biblical Christianity.  The state’s beating up on Christians is neither accidental nor 
incidental: it is a necessary outworking of its commitment to autonomy.

162 Radio New Zealand Interview National Programme 21 June 2006
163 Barnardos NZ submission to the Justice and Electoral Committee Crimes (Abolition of Force as a  
Justification for Child Discipline) Amendment Bill Submission February 2006
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ENDNOTE

WHAT TO DO WITH THE FEAR AND 
FALLACIES?

Smacking  phobes  have  a  stable  of  fallacies  they  repeatedly  trot  out, 
intimidating  and  deceiving  the  vast  majority  of  New  Zealanders  who  know  that 
reasonable smacking is a safe and sensible option for good parenting.  

We do not need to be deceived:  fallacies should be rejected, just as arguments 
against smacking that rest on those fallacies should be rejected.  Anti-smackers are 
wrong when they tell us smacking is harmful.  They are wrong when they tell us 
smacking doesn’t work.  They are wrong when they tell us children should never be 
punished, only affirmed.  They are wrong when they tell us smacking leads to abuse. 
They are wrong when they tell us we can’t trust juries.  They are wrong when they tell 
us s59 isn’t working.  They are wrong when they tell us repeal of s59 won’t expose 
families to danger.  They are wrong when they tell us their Religion of Autonomy 
should be imposed on everyone.

We do not need to be intimidated:  it is time for New Zealanders to stand up 
and say, “We’re not ashamed we love our children.  We’re not ashamed we smack 
them in love.  We’re not ashamed that we punish wrongdoing and reward what is 
right.  We’re not ashamed our children are learning right from wrong.  We’re not 
ashamed we reject the Religion of Autonomy.  We’re not ashamed of doing what 
works.”  It’s time to say to those who claim to know better than parents, “Get out of 
our homes.”

Smacking phobes are especially wrong when they claim to know better than 
judges and juries.  The only problem that anyone can come up with is that  some 
judges and juries who heard all the evidence disagree with anti-smackers who didn’t 
hear all the evidence.  Good!  One of the fundamental safeguards of our democracy, 
going all the way back to Magna Charta, is that justice is safeguarded through trial by 
a  jury  of  peers  who  can  weigh  the  reasonableness  of  an  action  in  particular 
circumstances.  That protects citizens from the whims of extremists who want to force 
everyone to submit to their beliefs and practices, and from the arbitrary “justice” that 
characterises an insipient police state.   

Smacking should remain a legal option for parents.  The requirement that any 
force used to correct children be “reasonable” should remain: it is safe and is working. 
The safety of parents and children, and our democratic secular state, rests in juries 
being  able  to  examine  all  relevant  information  in  deciding  between  reasonable 
correction and abuse.
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Appendix 1: SMACKING WITH AN IMPLEMENT

The irrational odium in which smacking with a stick or other “implement” has 
been cast is testimony to the impact of smacking-phobia.  The courts in New Zealand 
have consistently and successfully differentiated between reasonable correction using 
an appropriate object with which to smack and abusive hitting using the same sorts of 
things, in just the same way as they have differentiated between reasonable smacking 
with a hand and abusive hitting with a hand.  

The courts in New Zealand have not found smacking with things to be worse 
than smacking with a hand, or to pose a special risk.  Rather, they have found in many 
cases that the use of an object, even an unconventional object, to be both justified and 
suitable.   They  have  also  found  that  when  children  have  been  abused  –  when 
unreasonable force has been applied to them – that it can have been with an object or 
without it!  The fact that an object has been used is no indication of reasonable use of 
force or abuse.  Objects are not in themselves a problem.

Despite all the odium there is not a single study reported that indicates objects 
are necessarily harmful; rather, “Research shows that the use of ‘implements’ has no 
significant difference from the use of the hand. Even anti-smacking campaigners say 
it is a red herring.”164  The reality is that there is every reasonable basis for allowing 
parents to use an appropriate object with which to smack.

Fascinatingly, when smacking in schools was legal, it was required that a strap 
was used.  This was to ensure a reasonable, controlled application of force.  It takes 
only a moment’s reflection to realise that a strap applied to a hand or bottom can be 
safe and controlled.  That is just as patently obvious as the fact that whether it is an 
open hand, a closed fist or a little stick that is used in unrestrained anger, it is likely to 
be dangerous and abusive.   

The British Psychological Society argues that the issue of “The use of objects 
in corporal punishment…(is) irrelevant.”  The impact of a smack “depends on the 
motivation,  the  circumstances  …  No  distinction  should  be  made”165 between 
smacking  with  a  hand  or  an  object.   Anti-smacking  advocates  concede  that  a 
distinction  between  smacking  with  a  hand  and  an  object  “has  been  uncritically 
adopted by policy makers.”166

The measured, controlled correction required by s59 can be effected by use of 
a suitable “implement”.  There is a great deal to be said for causing a parent who is 
about to smack a child to take a moment to reflect on and evaluate the situation.  The 
pause involved while the designated implement of justice is located (instead of taking 
whatever is at hand) offers just such a pause.  In such circumstances the implement 
itself is likely to have been selected because it is suitable to the task.  There is the 
added advantage that stopping and getting the designated implement of justice stresses 
to the child the judicial nature of smacking.

164 The Christian Institute Edinburgh
 http://www.christian.org.uk/scotland/publications/lockingupparents.htm#y 
165 The British Psychological Society response to The Physical Punishment of Children in Scotland: A 
Consultation the Scottish Executive Justice Department February 2000 Response 160
166 Leach P The Physical Punishment of Children NSPCC, 1999 p8
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One of the sad consequences of trying to replace the court’s responsibility to 
enter a judgement on what is reasonable with a prescriptive ban on the use of an 
implement is the asinine situations that will be precipitated.  As Herbert Kerrigan QC 
has  pointed  out,   “a  mother  who  throws  a  pillow at  her  … son  has  … used  an 
‘implement’”167 which would be illegal.  A Scottish Parliamentary committee pointed 
out that “even a sock may be considered to be an implement.”

The  Scottish  Bar  Association  has  registered  its  concern  that  “the  absolute 
nature of [an] exclusion of the use of any implement raises the risk … of bringing into the 
criminal justice system persons who would otherwise not be so.”168

The Ministry of Justice conducted a survey in New Zealand on public attitudes 
to  smacking  which  found  a  significant  15%  of  people  supporting  the  use  of 
implements such as a wooden spoon or belt, with only 0.4% supporting use of heavy 
pieces of wood or such like.169  While there is obviously public restraint about the use 
of implements, and clear repugnance at the use of things that could injure children, 
there remains significant support for a provision that is well monitored by the courts.

Nothing will be gained by making smacking with “objects” illegal.  Instead, 
such a move will reduce sensible options for parents while inevitably exposing many 
parents to unnecessary odium, if not prosecution or taking of children into care by 
CYF.

 

167 Kerrigan Smacking Rules Will Breach Human Rights  Christian Institute , Edinburgh 
http://www.christian.org.uk/scotland/pressreleases/2003/february_7_2003.html 
168 Faculty of Advocates, Scottish Criminal Bar Association Submission on Criminal Justice (Scotland) 
Bill Section 43: Physical Punishment of Children cited http://www.families-
first.org.uk/bp/se250602.pdf#search=%22smacking%20implement%22 
169 Carswell Survey on Public Attitudes towards the Physical Discipline of Children Ministry of Justice 
Wellington 2001
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Appendix 2: S195  – CRUELTY TO A CHILD

Prosecutions under s195, Cruelty to a Child, are relatively rare.  In 2003 there 
were only 27 cases prosecuted compared with 254 charges of assault on a child.170 

One  of  the  reasons  for  this  appears  to  be  an  historical  expectation  of  a  greater 
threshold of violence and intent before an assault constitutes cruelty.  This is evident 
in the case of R v Hende where the Court held “that the ill-treatment must have been 
inflicted  deliberately  with  a  conscious  appreciation  that  it  was  likely  to  cause 
unnecessary suffering.”171  It is important to note here that the court did not appear to 
be saying that there was a conscious appreciation that the suffering was unnecessary, 
but  that  there  was a  conscious  appreciation  that  suffering  would  be  caused,  such 
suffering being by nature unnecessary.

Where force is applied to a child without an excuse or justification allowed for 
in the Crimes Act, the suffering is by definition unnecessary.  This was made clear in 
the case of R v Accused where the Court found that if force was not used for the 
purpose of correction it would follow “that any suffering caused was unnecessary.”172

We already have a situation where CYF is claiming smacking is unnecessary. 
The campaign for the repeal of s59 is based on the premise that suffering caused by a 
smack is unnecessary.  

If s59 is repealed, it will create an environment in which Parliament makes 
clear its approbation with regard to the use of force in domestic discipline, and where 
public awareness of that will be acute.  It is difficult therefore to see how any parent 
could use force in disciplining a child without offending against s195.  The force will 
have been used deliberately, and there will be a conscious appreciation that it is likely 
to cause suffering.   By definition that suffering will have been unnecessary.

 It is obvious that the parent’s personal judgement as to what is necessary and 
unnecessary is  not at  stake, since parents would invariably claim they were doing 
what they believed to be necessary.  What is necessary or unnecessary therefore is 
determined by the standards accepted in society, standards which the parent ought to 
have been conscious  of.   While  s59 prevails,  there  is  a  clear  endorsement  of  the 
expectation that reasonable force can be used.  Its repeal would clearly signal that 
reasonable force cannot be used in discipline, and it would follow that use of force in 
discipline that caused suffering, caused unnecessary suffering.  

Repeal of s59 would therefore expose parents who smack, even lightly, not 
only to conviction for assault, but conviction for the much more serious offence of 
cruelty to a child.  This in turn, with its particular maximum prison sentence, would 
justify anyone who sees a parent smacking a child in arresting them forthwith.  Police 
may eventually decide not to prosecute, and CYF may decide not to get involved 
(although a degree of scepticism is justified here!), but they can both be bypassed 
initially.  The damage such an experience will cause to children and parents alike, let 
alone the community of fear it will generate, is awful.  Parliament needs to consider if 
it really wants to create a social environment in which citizens are arresting each other 
for smacking.  Repeal of s59 will establish such a community.

170 Conviction and Sentencing …  op cit
171 R v Hende [1996] 1 NZLR 153 (18/9/95, CA Eichelbaum CJ, Hardie Boys & Henry JJ
172 R v Accused [1994] DCR 883 referred to in Maxim Institute Supplementary Material on the Crimes 
(Abolition of Force as a Justification for Child Discipline) Amendment Bill p17
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Appendix 3: FIVE REASONS TO KEEP S59

Summary of the oral submission of Michael L Drake of Wycliffe Christian Schools &  
Carey College to the Justice & Electoral Select Committee on the Crimes (Abolition  
of force as a justification for child discipline) Amendment Bill made 8 June 2006. The 
full text follows.

1. Abolition of reasonable force is irrational
• The concept of “reasonable force” is extensive in the Crimes Act
• By definition, “reasonable force” is not unreasonable
• “Children will now be in the same position as everyone else” is irrational
• Equating smacking with violence and assaults on adults and animals is irrational
• Forceless “rules and boundaries” wanted by those supporting repeal is irrational 
• Amendment of s59 to attempt a definition of “reasonable” is irrational

2. S59 works and is safe
• Convictions are entered in the vast majority of s59 cases
• There is no recidivism in the cases of acquittal
• In the handful of sensationalised acquittals, trust the juries who heard the evidence 

rather than those who didn’t 
• Children need restraint, necessarily involving a degree of force
• s59 provides the protection for a reasonable smack that advocates of repeal want

3. It is unsafe for Parliament to surrender lawmaking to officials
• Democracy depends on transparent lawmaking by Parliament not officials
• Making something illegal without intent to police it is unjust and dangerous
• Parliament has a duty to legislate for the restraint of officials
• Present confidence in police does not safeguard against future corruption 
• Present confidence in police does not safeguard against abuse by other agencies

4. Smacking is not abuse and does not lead to abuse
• Statistics cannot establish a causal relationship between events
• Most adults were smacked and are normal
• The Lilybings and Whakarurus were never about reasonable force
• There is no research proving smacking leads to abuse

 5. Repeal will impose a monocultural tyranny 
• Why should all be forced to adopt the faith of “positivity” 
• We reject the religion of autonomous children: they are God’s, and in need of nurture
• There is an agenda to overthrow concepts of right and wrong, punishment and reward 
• Bible-believing Christians are being specifically marginalised for their beliefs 
• State officials are now declaring which beliefs belong to true faith

The Bill should be rejected.  S59 should be retained un-amended in the Crimes Act.
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FIVE REASONS TO KEEP S59: FULL TEXT

Full Text of the oral submission of Michael L Drake of Wycliffe Christian Schools & Carey  
College to the Justice & Electoral Select Committee on the Crimes (Abolition of force as a 
justification for child discipline) Amendment Bill made 8 June 2006.

We wish to thank the Committee for reading our substantive submission and congratulate 
you for your diligence in hearing such a great volume of oral submissions.  

That such public interest exists, and that it exists with undoubted controversy, is signal 
enough  that  overthrowing  law  having  the  support  of  the  vast  majority  in  our 
democracy,  ought  not  to  be  undertaken  without  the  most  urgent  and  compelling 
reasons.  

It is our submission that not only do such reasons not exist, but that there are extremely 
compelling reasons for retaining section 59 without amendment.

1. Abolition of reasonable force is irrational

1.1. The concept of “reasonable force” is extensive in the Crimes Act.  S59 should not 
be, and cannot be, considered in isolation.  There are 34 references to “reasonable” in 
Part  III  of the Act alone, covering a wide range of the use of force.  The  term 
embodies the concept of the necessity, prudence and justice of informed judgement 
made  in  knowledge  of  all  relevant  circumstance  –  a  judgement  that  cannot  be 
codified in precision because not all reasonable circumstances can be foreseen.  Had 
the intent been to outlaw “unreasonable” force, the argument would have had force. 
But unreasonable force is quite specifically proscribed by s59: its removal under the 
pretence of preventing unreasonable force is therefore irrational.  

1.2. By definition, “reasonable force” is not unreasonable.  It is totally irrational to 
seek to remove a “reasonable” action from being a lawful excuse.  Are we to suppose 
that even “reasonable” actions are now to be deemed illegal by this state?

1.3. “Children will now be in the same position as everyone else” is irrational.  Both 
in the Explanatory Note and in widespread public comment, the assertion has been 
made  that  “Children  will  now  be  in  the  same  position  as  everyone  else”  as  to 
smacking.  But it is irrational to place children in the same place as adults:  by their 
very nature children  are not adults and should be afforded special  consideration. 
Such special consideration includes their right to correction leading to maturity, and 
correction by definition involves some degree of coercion (force).

1.4. Equating  smacking  with  violence  and  assaults  on  adults  and  animals  is 
irrational.  To liken smacking a child to wife beating or assault during commission 
of  a  crime  is  ludicrous.   Husbands  do  not  have  a  duty  of  coercive  training  or 
correction towards wives, nor do criminals towards their victims.  But parents do 
have a duty towards their children (one that under statue requires them to exercise 
“reasonable” care) to correct and train – it is of the very essence of nurture, let alone 
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legal obligation.  As for animals, despite the inflammatory and perniciously wrong 
assertions that animals have “more protection than children”, the Animal Welfare 
Act specifically uses the term “reasonable” with reference to force used on animals. 
In  any  case,  animals  can  be  managed legally  in  ways no court  would  regard as 
reasonable in child care.  Similarly, the constant use of the pejorative “violence” in 
reference to safe, measured smacking is misleading.  Children suffer “violence” in all 
sorts  of  legitimate  ways  –  surgery,  teething,  being  held  back  from running  into 
traffic,  are  examples.   Repealing s59 will  not  eliminate  violence from children’s 
lives.   These  “arguments”  are  nothing  more  than  emotional  blackmail  based  on 
misleading assertions.

1.5. Forceless  “rules  and  boundaries”  wanted  by  those  supporting  repeal  is 
irrational .  Advocates for repeal commonly advocate alternatives to smacking that 
inevitably  involve  “rules  and  boundaries”.   Even  the  Children’s  Commissioner, 
whose stated aim is to eliminate “all negativity” in child care, publishes a range of 
alternatives that  depend in varying degrees on the use of reasonable force.   It  is 
illogical  and  subversive  to  advocate  removal  of  “reasonable  force”  provisions  in 
statute while advocating use of “reasonable force” without statutory provision.

1.6. Amendment  of  s59  to  attempt  a  definition  of  “reasonable”  is  irrational. 
Attempts to amend s59 to define more closely what is reasonable must fail.  The 
necessity of reference to “reasonable” arises from the inability of this legislature (or 
any other) to foresee all the circumstances in which force might be used in a manner 
which a prudent and caring community would judge, in those circumstances but not  
necessarily in other circumstances, to be reasonable.  We discuss this extensively in 
our substantive submission on page 19ff.

2. S59 works and is safe

2.1. Convictions are entered in the vast majority of s59 cases.   The section is used as 
a defence in just over 1 case a year.  Nearly 70% of those cases result in a conviction. 
There is clearly not a large number of cases of parents escaping conviction on the 
basis of s59.  This offers no grounds for repeal: there is simply no significant public 
harm that would be remedied by repeal.

2.2. There is no recidivism in the cases of acquittal.  Almost uniquely in our law, there 
is no record of repeated prosecutions of those who are acquitted under s59.  There 
can be no other law that works so well.   Why repeal something that works?

2.3. In  the  handful  of  sensationalised  acquittals,  trust  the  juries  who  heard  the 
evidence rather than those who didn’t .  A very small handful of cases have been 
sensationalised by those who admit they were not present in court and did not hear 
the evidence but audaciously claim to be able to make a better judgement than the 
juries who were present and did hear all the evidence.  They then commonly argue 
that after repeal they will trust officials to not prosecute and juries to not convict for 
reasonable actions of parents in using force against children.  This is illogical if not 
devious.  Our confidence is in juries who are impartial rather than in advocates of 
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social change who despise the jury system and the juries who in good conscience 
entered their verdicts.  Parliament should similarly record its confidence in the jury 
system by not submitting to the pressure of sensationalism, and retain s59.

2.4. Children  need restraint,  necessarily  involving  a  degree  of  force.   This  is  so 
obvious, yet advocates of repeal appear to be in denial.  They may concede some 
temporary  provision  needs  to  be  made  (see  2.5  below)  but  ultimately  deny that 
children need restraint.  This is ludicrous, and while we have already addressed this 
in 1.5 above, it does require the emphasis of repetition!

2.5. s59 provides the protection for a reasonable smack that advocates of repeal 
want.   Advocates  for  repeal,  including  Epoch,  UNICEF and Barnados,  are  now 
almost universally saying there needs to be “adequate protection against unnecessary 
prosecution  of  loving  and  conscientious  parents”.    That  is  precisely  what  s59 
provides and by their admission precisely what will be removed by repealing s59. 
They  subsequently  assert  that  the  police  can  be  trusted  to  develop  guidelines 
affording the protection that s59 has hitherto provided:  that  changes a legislated 
protection into a “protection” by the whim of officials – it is no protection at all.

3. It is unsafe for Parliament to surrender lawmaking to officials

3.1. Democracy  depends  on  transparent  lawmaking  by  Parliament  not  officials. 
From  Magna  Charta,  through  the  English  Bill  of  Rights  and  the  American 
Constitution, to the Treaty of Waitangi and our own Human Rights legislation, our 
freedoms and very democracy have been seen to depend upon public, transparent 
making and publishing of law.  The suggestion that lawmaking (albeit disguised as 
“police  guidelines”)  should  be  entrusted  to  the  agency  that  polices  them  is 
fundamentally undemocratic and unsafe.  Not only does it  strip Parliament of its 
proper duty, it allows for a police agency to make and change law arbitrarily, without 
public scrutiny, and without publicity of the prevailing “rules”.  It is a significant 
step towards a police state.

3.2. Making something illegal without intent to police it is unjust and dangerous. 
Various advocates of repeal have claimed that the purpose is not to make something 
illegal  but  to  educate.   Consistently  they  argue  that  it  is  not  expected  that 
prosecutions  will  follow.   If  such  sentiments  are  genuine,  they  are  exceedingly 
subversive.  A democracy such as ours depends upon law being upheld justly, and it 
depends  upon  Parliament  not  to  pass  frivolous  legislation  never  intended  to  be 
implemented.  When laws are passed with the known intent they are not to be upheld 
by state agencies, law-keeping necessarily becomes arbitrary, and citizens are left 
having to choose which laws they keep and which they don’t.  Repeal of s59 in such 
a  context  would  signal  Parliament’s  intent  to  allow  a  degree  of  anarchy,  a 
countenanced despising of its laws.

3.3. Parliament  has  a  duty  to  legislate  for  the  restraint  of  officials.   Again  we 
unhesitatingly refer to the development of Western constitutional history right up to 
the  Treaty  of  Waitangi  in  which  one  of  the  fundamental  concepts  is  that  of 

BY FEAR AND FALLACY68



restraining officials.  Our own history over the abuse of Mäori and their land claims 
under the Treaty of Waitangi is sufficient testimony to the fact that our officials can 
act  wrongly,  and the law needs to  constrain them.   It  is  an entrenched duty of 
Parliament  to  establish  checks  and  balances  that  restrain  officials  who,  with  or 
without goodwill, wittingly or unwittingly, may be corrupted by the powers vested in 
them.  Parliament should make the law regarding the use of reasonable force, not the 
police.  

3.4. Present confidence in police does not safeguard against future corruption.   No 
matter how much integrity we attribute to present officials (and we unhesitatingly 
affirm our confidence in the integrity of the New Zealand Police), power tends to 
corrupt.   Furthermore,  while  we  have  confidence  in  the  present  authorities,  we 
cannot ensure that those given authority in the future will necessarily act with such 
integrity and appropriate moral constraint.  

3.5. Present confidence in police does not safeguard against abuse by other agencies. 
While advocates of repeal repeatedly express their confidence in “police guidelines” 
they fail to take note of the fact that most present interventions are not instigated by 
the police but by Child Youth and Family (CYF).  There is significant evidence that 
CYF presently intervenes in families on the basis of legitimate smacking – the very 
sort of smacking advocates of repeal argue that parents will continue to need to be 
permitted to use.  Already we have a situation where state agencies are making and 
applying rules that are hidden.  In such situations parents have no prior knowledge of 
the standard set by the state.  While s59 exists, such parents can at least appeal to the 
courts and eventually have a determination made and published.  In other words, 
confidence in the police guidelines does not safeguard parents from unreasonable 
interventions  by  other  state  agencies,  a  protection  that  can  only  be  provided  by 
legislation, and consequent opportunity for due legal process.

4. Smacking is not abuse and does not lead to abuse

4.1. Statistics  cannot  establish  a  causal  relationship  between  events.   All  the 
purported research that claims to establish a link between smacking, and abuse and 
subsequent maladjustment is based on statistical correlations.  But it is a fundamental 
of basic statistics, and of sound scientific research, that a statistical correlation proves 
nothing.  Such research is both invalid, and irrelevant in this debate.  We again draw 
the  Committee’s  attention  to  the  extensive  discussion  of  this  in  our  substantive 
submission on p8ff.

4.2. Most adults were smacked and are normal.  One of the glaring inconsistencies in 
the research is the dependence upon a minority statistic while ignoring the majority 
one.  Notwithstanding 4.1 above, if statistical correlations prove anything, the fact 
that 90% or more of properly adjusted, non-abusive, normal adults were smacked 
could be advanced to prove that not only is smacking not dangerous, but ought to be 
advocated as a successful means of correcting children.   But advocates of repeal are 
cunningly, if not subtly, selective in the statistics they use.
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4.3. The Lilybings and Whakarurus were never about reasonable force.  Constant 
reference is made in public debate to the awful and criminal abuses perpetrated by 
unconscionable parents  against  children such as Lilybing,  and James Whakaruru. 
These cases have nothing whatever to do with “reasonable force” and by no stretch 
of  the  wildest  imagination  can  s59  be  said  to  have  accorded  those  parents  any 
comfort that they were applying “reasonable force” when they lashed out brutally 
against their own, despised children.  Parliament should not be persuaded to repeal 
safe, sensible smacking – the sort of smacking advocates of repeal now publicly say 
should not be outlawed – on the basis of the outrageous abuses of criminals.

4.4. There is no research proving smacking leads to abuse.    Various reports are cited 
to advance a claim that research proves smacking leads to abuse.  Apart from the fact 
that statistical research cannot establish a causal link, much of what is claimed such 
reports  prove  is  unabashed  misrepresentation.   For  example,  it  is  commonly 
advanced that the  Canadian Incidence Study of Reported Child Abuse and Neglect 
found that  “69% of  child  physical  abuse  ‘occurred  as  a  result  of  child  physical 
punishment’.”  It did not.  Having previously stated that in their view all smacking 
constituted assault,  the writers of the report  went on to say that 69% of cases of 
abuse  were  smacking.   There  was  no  indication  at  all  that  they  found  any link 
between smacking and abuse – they couldn’t because in their view smacking was 
abuse.  Further, they then point out that their data are so unreliable that to make any 
substantive conclusions on their data would be unsafe, an opinion borne out by the 
subsequent  report  reducing  the  69% figure  to  only  10%!  In  fact,  the  quotation 
claiming to demonstrate that smacking leads to abuse comes from Joan Durrant, the 
notorious smacking-phobe whose work on the Swedish myth has been unequivocally 
panned.  Such careless use of “research findings” by advocates of repeal indicates the 
extent to which their bias has overwhelmed their academic integrity and casts their 
advocacy in a distinctively unreliable character.

5. Repeal will impose a monocultural tyranny 

5.1. Why should all be forced to adopt the faith of “positivity”?   There is a consistent 
and long-standing advocacy by the Children’s Commissioner and other advocates of 
repeal  of  a  religious  philosophy of  “positivity”.   While  we freely  recognise that 
citizens in this pluralistic democracy have the right to believe differently from us, we 
deny the right of anyone, much less a state agent, to impose such concepts on others. 
Parliament  should  certainly  not  advance  legislation  that  tends  to  impose  such  a 
religion, which, given the claims of the Children’s Commissioner that repeal of s59 
is a step towards the abolition of all negativity, repeal of s59 would imply.

 
5.2. We reject the religion of autonomous children: they are God’s, and in need of 

nurture.  Similarly, we do not accept that children are or ought to be autonomous, 
any more that we believe anyone should be.  Certainly the hierarchy of Maslow and 
others that exalts autonomy is very popular, but it is inconsistent with our own faith 
that sees children and adults as dependent upon God and answerable to him (God 
alone  being  autonomous);   and  is  ultimately  inconsistent  with  the  concept  of  a 
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democracy where the greater good must at times overwhelm the autonomy of the 
individual.  Again, in a pluralistic democracy, people must be permitted to believe in 
such autonomy if they so choose, but neither their faith nor ours should be imposed 
upon all.  Repeal of s59 imposes such a faith on everyone, while its retention clearly 
permits believers in “positivity” to practice their faith, and others to practice theirs.

5.3. There is an agenda to overthrow concepts of right and wrong, punishment and 
reward.  Embedded in this philosophical/religious advocacy of “positivity” and such 
like is a clear rejection of the concepts of right and wrong, good and evil, reward and 
punishment.  The Children’s Commissioner, for example (among many others), has 
consistently argued against the continued application of any forms of punishment to 
children.   Alongside  of  this,  the  jargon  of  “acceptable”  and  “inappropriate”  has 
replaced terms such as right and wrong.  This is not the place to expound on the way 
in which this denial of ultimate right and wrong makes affirmation or disapproval 
arbitrary, placing power absolute in the hands of the dominant person (adult over 
child,  official  over community,  bully over intimidated …).  But we do draw the 
attention of the Committee to this agenda – it is not hidden and it is not imagined, for 
it is very publicly expressed.  Again we submit that such an agenda should not be 
imposed  on  those  who  have  different  beliefs.   Repeal  of  s59  clearly  involves 
displacement of the concept of absolutes of right and wrong with another view – and 
Parliament should not be party to such.

5.4. Bible-believing Christians are being specifically marginalised for their beliefs. 
It  is  of  great  concern  that  many  advocates  of  repeal,  including  the  Children’s 
Commissioner, have consistently and repeatedly criticised Bible-believing Christians 
for their faith.  It is not the  actions of such parents that are normally criticised – 
indeed it is commonly conceded that we are good, loving and caring parents whose 
actions towards children are far from abusive – but it is our  faith  that is criticised. 
We are repeatedly criticised for our interpretation of the Bible, for what we believe 
about the nature of children and of God, and for daring to have such a faith in this 
day and age.  We freely concede that the state can have a legitimate concern with the 
actions of individuals  and groups – it  may therefore deny the  practice of  killing 
infidels or prohibit the practice of polygamy if, for example, some or other religion 
advocates such things.  But the state has no legitimate role in declaring wrong those 
who hold that their sacred documents are to be interpreted as, in some context or 
another,  validating  a  belief  in  such  things.  Much  less  should  Christians  be 
marginalised for their beliefs when such beliefs do not lead to any public harm – and 
in fact, demonstrably lead to practices that stabilise society, nurture well adjusted 
children, and result in peaceable, well integrated citizens.   The marginalisation of 
any group on the basis of its beliefs is a significant step towards totalitarianism, and 
some advocates of repeal have taken far too great a step towards making belief a 
charter  for  social  exclusion.   Modern  Western  history  too  clearly  evidences  the 
danger that repeal of s59 will advance their offensive and harmful criticism to a stage 
where  persecution  can  quickly  follow.   Should  the  Committee  have  nay  doubts, 
consider 5.5 below:

5.5. State officials are now declaring which beliefs belong to true faith.  On a number 
of recent occasions, in publications and in conference presentations, the Children’s 
Commissioner  and  other  advocates  of  repeal  have  given  their  version  of  what 
interpretations of the Bible are valid and belong to “true Christian belief” and what 
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do not.   We do  not  object  to  debate  among citizens  as  to  what  constitutes  true 
interpretation of the Bible, but we do strenuously and with great alarm repudiate the 
right  of  the  state  or  its  officials  to  engage  in  such  debate.   For  example,  the 
mischievous  booklet  Children  are  Unbeatable published  by  the  Children’s 
Commissioner  (and  an  NGO)  gives  an  entire  section  to  advocating  a  particular 
religious  perspective,  including  what  it  claims  to  be  the  “Heart  of  the  Christian 
message.”    We need not give space here to debating the theological invalidity of the 
shallow arguments adduced (although we cannot but draw attention to the nonsense 
of the booklet’s claim that the biblical Jesus, who used a whip to beat the temple 
money lenders and overturn their tables, never displayed anger).  The issue is that 
whereas the Children’s Commissioner can believe what she likes, and can engage 
privately in whatever faith derives from her interpretation of the Bible, she has no 
right in her capacity as an agent of the state to declare what others should or should 
not believe, how others should or should not interpret their scriptures.  This is an 
abuse of her office and an abuse of the Christians she criticises for their faith.   If 
marginalising believers of a particular faith is a step towards totalitarianism – and it 
is – how much more so does the pronouncement of “accepted” interpretations and 
beliefs by a state official reek of the miasma of intolerance that crept, at first ignored, 
over numerous nations in recent history.  The repeal of s59 would be a significant 
contribution to entrenching intolerance of those whose faith differs from the loud 
minority advocating repeal.

The Bill should be rejected.  S59 should be retained un-amended in the Crimes Act.
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